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JOINT APPENDIX 
(Filed May I3, 1958) 
PREHEARING STIPULATION 


The parties believe that the following are the issues presented 


in this case: 


1. Whether the Commission erred in denying Appellant’s 


(Petitioner's) request for the issuance of a modified license specifying 
Channel 6, Miami, in lieu of Channel 17, Fort Lauderdale? _ | 

2. Whether the Commission erred in failing to hold that Appel- 
lant’s (Petitioner's) license had been modified as a result of the Come- 
Mission's proceedings ? 

3. Whether the Commission erred in not granting Appellant 
(Petitioner) a hearing under Section 316 of the Communications Act of 
1934, as amended? 

4. Whether the Commission erred in refusing to consider 
whether the construction of a Channel 6 station in an area south of 
Miami, 220 miles or more from co-channel station WDBO-TV, Orlando 
(as would be required by the Commission's mileage separation require- 
ments), would create an objectionable hazard to air navigation? 

5. Whether the Commission erred in failing to provide for 
location of the antenna for Channel 6, Miami, at an antenna farm 14 
miles north of Miami? . 

6, Whether the Commission's decisions below are consistent 
with the requireménts of Section 307(b) of the Communications Act of 
1934, as amended? | 

7. Whether the Commission erred in failing to a Channel 6 
to Fort Lauderdale, Florida? 

8. Whether the Commission erred in denying Appellant's 
(Petitioner’s) Petition for Reconsideration? 

It ts further agreed that the following procedure shall govern 
the filing of briefs and the Joint Appendix: 
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1. The preparation and filing of the Joint Appendix shall be 
deferred, as hereinafter provided, until the printed briefs of the parties 
shall have been served and filed. 

2. On or'before June 24, 1958, the Appellant shall serve and 
file its multilithed or printed brief, 

3. On or before July 29, 1958, the Appellee and Intervenor 
shall serve and file their multilithed or printed briefs. 

4. The Appellant shall file its multilithed or printed reply 
brief, ifany, on or before August 13, 1958. 

5. The Joint Appendix shall be printed or multilithed and 
served and filed on or before August 20, 1958. It shall be kept as 
short as possible and its pages shall be independently numbered, but 
the portions of the record printed therein shall also state the pages of 
the record wherein this material may be found, Unless otherwise 
determined by the parties, no part of the Notice of Appeal, Petition 
for Review, or Notices of Intervention shall be printed in the Joint 
Appendix, but this Prehearing Stipulation shall be included. 

6. All references in the briefs shall be to the page numbers 
of the record which was filed with the Clerk of this Court. 

Respectfully submitted, 


UNITED STATES OF AMERICA GERICO INVESTMENT COMPANY 
By /s/ Daniel M. Friedman By /s/ Fred J, Eden, Jr. 
FEDERAL COMMUNICATIONS WTVJ, INC. 

COMMISSION 
By /s/ Richard H. Solomon /s/ Paul Dobin 


PUBLIX TELEVISION CORPORATION 


By /s/ Reed T. Rollo 


By /s/ Aloysius B. McCabe 
May 13, 1957 
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(From Cases 14, 386 and 14, 387, Gerico Investment 
Company v. F,C.C.) 


Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. FCC 56-597 


33153 
In the Matter of 


Amendment of Section 3. 606 ; 
Table of Assignments Docket No, ‘11756 
Television Broadcast Stations : 
(Miami, Florida) 


NOTICE OF PROPOSED RULE MAKING 


1. Notice is hereby given of rule making in the above-entitled 
matter, | 

2. The Commission today adopted a Report and Order in its 
general television allocation proceeding in Docket,No. 11532, out- 
‘lining a long-range program designed to improve the television alloca- 
tion structure and at the same time specifying the bases on which it 
would consider channel changes in the interim with the view to improv- 
ing the immediate television situation in individual communities. As 
a part of this interim program of channel reassignments and in accord- 
ance with the general objectives outlined in the above Report and Order, 
the Commission is proposing the following channel changes: 3 


: Channel No. 
City Present : Proposed 


Miami, Florida *2, 4,.7, 10, 23, 33 *2, 4, 6, 7, 10, 
‘ : 23; 33 


(Offset carrier designations for the various channels will 

be specified in the final Report and Order. } 

3. In accordance with the policies adopted in the Commission’s 
Report and Order issued today in Docket No. 11532, Channel 6 is being 
proposed for Miami even though the minimum spacing from the city would 
not be met. However, as noted in the above Report and Order, in the 


utilization of Channel 6, the transmitter will have to be located so as to 


meet the minimum spacing requirements, 
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4. Any interested party who is of the view that the proposed 
amendment should not be adopted, or should not be adopted in the form 
set forth herein, may file with the Commission on or before September 


10, 1956, a written statement setting forth his comments. Comments 


supporting the proposed amendment may also be filed on or before the 


same date. Comments in reply to original comments may be filed 
within 15 days from the last date for filing said original comments. No 
additional comments may be filed unless (1) specifically requested by 
the Commission or (2) good cause for the filing of such additional com- 
ments is.established. 
5. Parties submitting comments in this proceeding are requested 
to direct their attention to the matters discussed in paragraph 31 of the 
Commission’s Report and Order issued today in Docket No. 11532. All 
data indicating television coverage should be filed in accordance with 
the procedures specified in paragraphs 38-40 of the above Report and 
Order. 
6. Authority for the adoption of the amendment proposed herein 
is contained in Sections 1, 4 (i) and (j), 301, 303(a), (b), (c), (d), (f}, 
(g), (h) and (r} and 307(b} of the Communications Act of 1934, as amended, 
and Section 4 of the Administrative Procedure Act. 
7. In accordance with the provisions of Section 1.764 of the 
Rules, an original and 14 copies of all written comments shall be 
furnished the Commission, * 
FEDERAL COMMUNICATIONS COMMISSION*, 
ef 
Mary Jane Morris 
Secretary 


Adopted: June 25, 1956 


Released: June 26, 1956 


*Commissioners Webster and Mack dissenting. 
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COMMENTS OF GERICO INVESTMENT COMPANY 


30 Comes now Gerico Investment Company, by its attorneys, and 
submits its Comments in the above-entitled proceeding. In support 
thereof, it is respectfully stated as follows: 


i I. BACKGROUND OF PROCEEDING 


A. -Channel Assignments Under the Sixth Report and Order 


| 1, This proceeding has its legitimate roots in the assignments 
\ finalized by the Commission in its Sixth Report and Order. There, for 
| better or worse, the Commission made the Miami area, and, for that 
? matter, the éntire state of Florida, predominantly VHF. To Miami, 

‘ the Commission assigned commercial VHF channels.4, 7, and 10 and 





non-commercial educational channel 2. Coincidentally, the Commission 

rejected counter-proposals by Miami Broadcasting Co,, WKAT, Inc., 

* | Isle of Dreams, and Fort Industry Company (now Storer Broadcasting 

. Company) which would have allocated as many as five VHF channels 

to Miami on the ground that the alternative proposals would result in 
smaller mileage separations between stations than provided for in the 
Zone III regulations. 

} 2. At the same time, the Commission assigned UHF channels 

; 17 and 23 to Fort Lauderdale, and denied the proposal of Gore Publish- 

| ing Company to assign a VHF channel to Fort Lauderdale, on the ground 

that the Gore proposal would result in a violation of the co-channel 

31 mileage separation standards for stations situated in Zone III, The 

; Commission also assigned UHF channels 27 and 33 to Miami. . 

3. At the present time, two commercial VHF gtations, two 
commercial UHF stations, and a non-commercial VHF station are in 
operation in the Miami-Fort Lauderdale area. WTVJ has been in opera- 

; tion on Channel 4, Miami since March 21, 1949; WITV has been in opera- 

, tion on Channel 17, Fort Lauderdale, since November 25, 1953; WGBS-TV 

has been in operation on Channel 23, Miami, * since December 1954; 





*Channel 23 was formerly assigned to Fort Lauderdale. WFTL-TV 

: operated on Channel 23 between April 1953 and December 1954, when 
Storer acquired the construction permit and physical facilities, con- 
current upon the reassignment of the channel to Miami. 





« 
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WCKT has been in operation on Channel 7, Miami, since July 29, 1956; 
and WTHS-TV has been in operation, as a non-commercial educational 
station, on Channel 2, Miami, since August 12, 1955. Comparative 
proceedings have been held among applicants for Channei 10, Miami, 
and the case awaits final decision by the Commission. A construction 
permit is outstanding for Channel 33 in Miami, but the station has » 
never been constructed. 

4. Air traffic, both civilian and military, in the Miami area is 
severly congested. The problem of reaching an adjustment between 
aeronautical and communications interests in the matter of antenna 
height restrictions was resolved by joint industry-government negotia- 
tions, which resulted in the creation of an antenna farm area north of 
Miami and south of Fort Lauderdale on February 17, 1953. A copy of 
the Air Coordinating Committee's letter to the Commission defining the 
farm areas and the maximum tower heights permissible therein is 
attached hereto as Attachment A. Shortly thereafter, the towers of 
each.of the commercial stations in the area were located in the antenna 
farm. As shown by the Commission’s records, each of the four com- 

32 mercial stations places a city-grade signal over both Miami and 
Fort Lauderdale by reason of operation from the centraliy located 


antenna farm. 


B. Competitive Conditions and Resulting Commission Action 


5. In one respect, and one only, the Miami area was fortunate 
in having but one pre-freeze VHF station in operation. Because only 
one VHF commercial channel was in operation, it was possibie for two 
UHF stations to come into existence and provided valuable television 
service to the Miami-Fort Lauderdale area. More importantly, because 
only one VHF commercial channel was in operation, teievision service 
for Fort Lauderdale became a reality. For more than three years, Fort 
Lauderdale has enjoyed the use of the transmission facility assigned to 
it under the Second Priority expressed in the Sixth Report and Order. 

6. It soon became apparent, however, everywhere in the Nation, 
that even the limited optimism expressed by the Commission in the Sixth 
Report and Order regarding the hope for the development of a nationwide 
system of television through the use of the UHF band onan intermixed 


basis was grossiy exaggerated. The Commission became aware through 





7 


the urgent plead of the industry and the multiple suggestions for al- 
locations ‘reform submitted to it on an informal basis that the advantages 
of VHF, not only as a technically superior medium, but as the chosen 
vehicle of networks and advertisers, had worked to the serious dis- 
advantage of the Commission's plan for the order!y development of 
television service. These complex problems were ripe for attention 
by the Commission not because they represented simply the frustration 
of the economic hopes of members of the industry, but because the 
public was faced with the prospect of gravely inefficient use of the 
broadcast facilities a\located under the Commission's plan and with 
the actual toss of valuable services which had come into existence in. 
accordance with the Commission's p’an, Additionally, it had become 
apparent that the rigid and harshly technical limitations on utilization 
33 of the VHF band only contributed to the overall probiem of in- 
efficiency and waste in the use of available frequencies by preventing 
fuller development of the preferred medium consistent with the technical 
experience and know-how of the industry while the actual and potential 
loss of service to the public through the extinction of the UHF band 
continued unabated. While the question of the degree to which: UHF 
can hope to compete with VHF remains open, it is clear that there 
can be no hope whatever for UHF ina multiple VHF market, exciusive 
of the question of outside services, 

7. The UHF-VHF competitive situation led to a number of 
formal proceedings before the Commission, Numerous petitions for 
“deintermixture” were filed in 1954 and 1955, severai of which the 
Commission attempted to consider in individuai “pilot” proceedings. 
At the same time, a number of UHF operators attempted to intervene 
in VHF comparative proceedings which would affect the status quo in 
their markets, requesting the Commission to consider the competitive 


effect of the granting of the construction permits in question upon 


existing services to the public. Such a petition was filed by the existing 


UHF stations in the Miami area. 

8. Storer Broadcasting Company (operator of Channel 23, Miami) 
and Gerico Investment Company (operator of Channel 17, Fort Lauderdale) 
filed requests in connection with both the Channel 7 and Channel 10 com- 


parative proceedings, requesting that the Commission stay action pending 
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determination of the deintermixture proceedings, and that the Commission 


at least consider the consequences upon the public of the granting of 


— 


additional VHF construction permits ina market in which UHF was tenta- 
tively established as a competitive medium. It was there pointed out to 
the Commission, among other things, that although the existing VHF 
station in Miami had, since the inception of its operation, been success- ai 
ful in obtaining the standard two-year affiliation agreement with the 

34 network of its choice, CBS, neither of the UHF stations were able 
to obtain network agreements which did not contain ninety-day cancel- 
lation clauses, solely because of the anticipated advent of additional * 
VHF services in the Miami area. Indeed, the NBC affiliation agreement : 
with Storer Broadcasting Company (WGBS-TV) specifically provided for 
cancellation upon the initiation of service by Channel 7. The ABC afilia- 
tion agreement of WITV is presently in effect, but only because the com- « 
plexities of Commission processes have thus far delayed the granting of : 
a construction permit for Channel 10. 

9. However, the Commission uniformly denied ali petitions for 
deintermixture, or, in any event, terminated the proceedings in which a 
they were initiated, in favor of a broader proceeding which looked to the * 
development of a solution to the entire problem of television allocations 
on a nationwide basis. The Commission also uniformly denied all requests 


for intervention in the VHF comparative proceedings. 


10, After consideration of the comments of numerous segments - 
of the industry, the Commission issued its Report and Order in Docket 
11532, in which, ona broad policy basis, it recognized the desirability 
of an integrated system of television broadcasting and proposed, among 
other things, the possible shift of ali or a substantial part of television “ 


operation to the UHF band. At the same time, the Commission initiated 
a series of remedial proceedings which looked toward consideration of 
the competitive situation of certain selective markets which might be 
aided, if necessary, by deintermixture either upon a UHF or VHF basis. 

11. In initiating the instant proceeding and in rejecting the deinter- i 
mixture proposals which had been advanced, the Commission indicated, ; 
without elaboration, that the addition of an additional VHF channel to 


Miami was “more meritorious than deletion of two or all VHF channels...” 
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35 (Report and Order, Docket 11532, para. 35).. Whether the Com- 
mission's action was legally correct or whether it was legally. justified 
are questions which WITV does not waive; it is sufficient to note that 


the prob’em exists but does not necessarily affect the resolution of the 


ve 


om question raised by the instant proceeding. : 
12. It is seen, therefore, that the present proceeding has, as 
its essential background, panopoly of legal proceedings which have 
brought to the Commission’s attention the inequities of the Miami- 
+ Fort Lauderdale competitive situation, It is also apparent that what 
the Commission is actually proposing here, and has created in denying 
the UHF deintermixture proposals, is the effective deintermixture of 
the Miami-Fort Lauderdale market on a VHF basis, To be sure, the UHF 
. channels will remain assigned to the Miami-Fort Lauderdale area; but, 
as the Commission knows, it is not necessary to delete a UHF channei 


& to prevent its use. 
II. LEGAL AND POLICY CONSIDERATIONS INVOLVED 


™ A, The Legal and Policy Standards Expressed in the Sixth Report and’ Order 


13. Little need be said, of course, on the subject of the standards 


which must guide the Commission in connection with the allocation of 


. frequencies. It is necessary, however, to keep in view the underlying 
° statutory scheme of the Communications Act of 1934, as amended, which, 
of necessity, must be controlling in any ailocations proceeding. Whether 
the proceeding be one to establish a permanent allocations table or one, 
rs as this, to remedy intolerable deficiencies in the pian, itself, the funda- 
y mental standards within whose scope the Commission must exercise its 
legislative function enter into and form a part of any such proceeding. ; 
14, Basicaliy, the decision in this proceeding must be in con- 
3 formity with the statutory standard of fairness, efficiency, and equity 
t expressed in Section 307(b) of the Act. But Section 307 (b) must also 
+ 36 be read in the light of the policy of the Act to promote a rapid and 
efficient nationwide system of communications. And the Commission 
= must be guided by its statutory duty, expressed in Section 303(g} of the 
a Act, to encourage the fuller utilization of available frequencies. 


15, Similarly, the assignment principies set forth in the Sixth 


Report and Order form a part of this proceeding. There, the Com- 
mission reiterated the priorities it had announced in the Third Report 
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and Order and which, with modifications to permit the equitable adjust- 
ment of individual cases, formed the basis for reaching the objectives 
of Section 307(b) of the Act. Those priorities were: (Sixth Report and 
Order, para. 63). 
“Priority No. 1: To provide at least one television service 
to all parts of the United States. 
“Priority No. 2: To provide each community with at least 
one television broadcast station. 

“Priority No. 3: To provide a choice of at least two tele- 

vision services to all parts of the United States. 

“Priority No. 4: To provide each community with at least 

two television broadcast stations. 

“Priority No. 5: Any channels which remain unassigned 

under the foregoing priorities will be assigned to the various 

communities depending on the size of the population of each 

community, the geographical location of such community, and 

the number of television services available to such community 

from television stations located in other communities. ” 
These priorities are as applicable to changes in or additions to the Table 
of Assignments as they were to the formulation of the Table, itself, 

16. As the Commission noted, the Table of Assignments was not 
the product of a rigid and mechanical application of the priorities to 
assignment proposals. These principles were tempered by consideration 
of geographical conditions, population distribution, propagation character- 
istics, existing services, and other factors, In the final analysis, however, 
the allocations proceedings had legal validity only because the 307(b) ob- 
jectives were controlling. 

37 17. it may also be noted that the very reason for adopting the 
method of providing a fixed Table of Assignments rather than proceeding 
with allocations on an application or demand basis was to provide for 
fairness, efficiency, and equity in allocations on a nationwide basis and 


to prevent available channels from being “pre-empted” from smaller 


communities where no present demand existed. 


18. Finally, this proceeding involves hindsight as well as fore- 
sight, and the Commission may profitably review its assignments in the 
Miami-Fort Lauderdale area, not only from a theoretical point of view, 
but in terms of the hard realities of the situation and the need for remedial 


action occasioned not by theory but by circumstances. 
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B. The Legal and Policy Considerations Governing This Proceeding 


19. In terminating the proceedings in Docket 11532, the Com- 
mission announced that it would consider certain proposals which would 
provide interim relief pending the long-range resolution of the overall 
allocations problem, The purpose expressed by the Commission was 
“to improve the opportunities for effective competition among a greater 
number of stations” (FCC 56-587, para. 31). Whether the objective so 
expressed is sanctioned by the Communications Act of 1934, as amended, 
is a question which need not be reached in this particular proceeding 
but is one which is not waived by WITV. It may be assumed that the 
Commission, in this proceeding, will be guided by the specific standard 
of the statute, for, as will be shown hereinafter, the standard will in- 
evitably be called into play. | 

20. Additionally, the Commission has asked for comments 
directed toward the following propositions which, it is said, would 
principally affect the Commission’s judgment in determining whether 
to add a VHF channel toa given community: (FCC 56-587, para. 31) 

“1. Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter spacings. 

“2. Whether, in cases where it is necessary to move 
the channel from another city, there is greater 
need for the channel in the area to which it is 
proposed to be assigned. 
Whether the addition of a new VHF assignment 
would be consistent with the objective of im proving 
the opportunities for effective competition among 


a greater number of stations.” 


It is suggested that there are a number of other considerations which 


are appropriate to this proceeding and that, to the extent that the pro- 
ceeding is limited to consideration of question 3 above, it may lack 

legal validity. However, it would appear that this statement of policy 
objectives must be read in the light of the legal and policy requirements 

of the Act and the Sixth Report and Order and that the stated objective 

should be viewed as a desirable result rather than the principal objective, 

In any event, as will be seen hereinafter, the question of more effective 
competition among stations in the Miami-Fort Lauderdale area is secondary 


to the public interest question involved, 
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IIL THE SPECIFIC SITUATION TO BE REMEDIED 


21. As pointed out above, this proceeding is directed toward a 
specific situation, and, while it may be desirable as a general principle 
to provide additional television services to communities throughout the 
nation and to prevent loss of service by the public, it is the particular 
situation in the Miami-Fort Lauderdale area with which the Commission 
is here concerned. The Commission has already rejected the proposal 
by WITV and WGBS-TV to partially deintermix the Miami-Fort Lauderdale 
area on a UHF basis and has instead held that the addition of another VHF 
channel would be a more meritorious solution to the problem. 

22. Atthe present time, the Miami-Fort Lauderdale area benefits 
from four commercial television services, two UHF andtwo VHF. A 
fifth commercial service will become available after the final grant of 
a construction permit for Channel 10. 

39 23. As noted in its original petition to deintermix the Miami- 
Fort Lauderdale area on a UHF basis, WITV did not then and does not 
now contend that it cannot compete with a single operating VHF station. 
And, as shown by the Commission’s records, WITV and WGBS-TV 
amended their requests for UHF deintermixture and for a stay of the 
VHF comparative proceedings then in progress involving channels 7 
and 10, to provide for the retention of VHF Channel 4, which had been 
utilized by WT VJ since 1949. WITV did compete with the then existing 
VHF station and with WGBS-TV, and, although it was never able to 


achieve a comparable competitive position with the VHF station, it 


was expected that the artificial difference among the facilities in the 
area would ultimately be adjusted after the public and the advertisers 
became accustomed to dealing with UHF on a footing with VHF and 
could be convinced, based upon experience, that there is not some 
mystical difference between UHF and VHF when it comes to the ability 
to deliver an audience and to sell commercial products. 

24. In its efforts to provide a competitive television service 
to the Miami-Fort Lauderdale area, WITV was aided immeasurably by 
the steady increase in the number of UHF conversions in the area and 
the fact that public demand for multiple television service led to the 
exclusion of VHF-only receivers from the retail dealers’ establishments. 
The trend in conversions in the market continued steadily until the middle 


of 1956, when it was estimated that as much as ninety per cent of the 
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public within the service areas of the Miami-Fort Lauderdale stations 
had television sets capable of receiving both VHF and UHF signals. 
Thus, while the competitive situation was not favorable, as evidenced 
by the fact that WITV has never been able to demand a rate for its 
services in excess of fifty percent of the rate for which comparable 
time was being sold on the only VHF station in the area, it was not 
hopeless. | 
40 25. In late July 1956, however, the second VHF station com- 
menced operation. NBC, in accordance with its previously announced 
intention, immediately cancelled its affiliation with WGBS-TV and 
affiliated with the new VHF station. At the same time, although it 
retained its affiliation agreement with ABC, WIT V lost thousands of 
dollars in monthly revenues by reason of advertising contracts which 
provided for automatic termination upon commencement of operations 
by Channei 7. Since that time, WITV has managed to survive ona 
marginal basis, principally because it still has its network affiliation 
and can therefore offer attractive programs to the public at relatively 
low cost to it and because of the impetus of its earlier promotion and 
the confidence which it had begun to engender among advertisers. 
Although its present operation shows little profit, WITV is not out of 
business and has no intention of abandoning its operation so long as 
there is hope that it can compete on any basis, whatever, with the 
other stations in the Miami-Fort Lauderdale area. | 

26. Other factors, however, indicate that WITV's chances 
of survival under the present competitive situation are at best ex- 
ceedingly insecure, Within the past several months, VHF-only tele- 
vision receivers have begun to appear in retail stores in the area, 
and for the first time since 1952 the UHF conversion rate has diminished 
if it has not been reversed, altogether. Although this problem would 
probably find a solution were the type of tax relief proposed by the 
Commission to be adopted by Congress, the likelihood that such relief 
will be forthcoming in the near future is, at best, speculative, In 


any event, it is a slim reed upon which to rest the hopes of a foundering 


industry. 

27. WITV does not desire to exaggerate its position, for it is 
clear that the Commission is well aware of the gravity of the problem. 
It is sufficient to state that, based upon immediate prospects, WITV 
. Can continue to operate but that if the UHF conversion problem should 
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41 become aggravated to the extent that ABC would no longer be 
justified in retaining WITV as its Miami-Fort Lauderdale outlet, it 
would be forced to discontinue its operations rather than face mounting 
deficits which could never be recouped. 

28. The immediate problem, however, is the consequence of 
the initiation of an additional VHF service in the Miami-Fort Lauderdale 
area. To date, the Commission has not issued its final decision in the 
Channel 10 proceeding. The time must come, however, when sucha 
decision will be made and the final extinction of UHF service in the 
Miami-Fort Lauderdale area will occur. On the date on which Channel 
10 commences operation, WITV will lose its network affiliation and 
will have no alternative except to cease operation. WITV cannot speak 
for Storer Broadcasting Company, but it can be noted that Storer has 
already indicated to the Commission that WGBS-TV’s days.would be 
numbered from the date on which it lost its NBC affiliation. 

29. The Commission should accept as a fact that the commence- 
ment of operation of the third commercial VHF channel in the Miami- 
Fort Lauderdale area wiil result in the loss by the public of two existing 
television services and the net loss of one service compared with the 
total number of commercial services presently in existence. In denying 
the WITV and WGBS-TV requests for partial deintermixture on a UHF 
basis, the Commission has necessarily determined that it is more in the 
public interest to provide a third commercial VHF service to the Miami- 
Fort Lauderdale area than to protect the public’s multi-million dollar 
investment in all-channel television receivers, UHF converters, and 
outdoor antenna installations. * The Commission has apparently recog- 
nized that the public will lose television service after the commencement of 

42 Operation of the third VHF channel in Miami and has initiated this 
proceeding in an effort to offset that loss. __ 

30. The foregoing, however, represents but one aspect of the 


entire picture. For, as will be seen, the fundamental question involved 


*According to Sales Management's Survey of Buying Power, May 10, 1956, 
there were 220,600 television homes in Dade and Broward Counties on 
January 1, 1956. UHF receiver conversion was above ninety percent in 
mid-1956, 
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15 
is not whether the public will lose two existing services, but what 
service the public will lose, 

31. As noted above, the Commission failed to assign a. 
commercial VHF channel to Fort Lauderdale, Florida, Instead, 
under the second and fourth priorities, it assigned two UHF channels 
to that city. When WITV ceases operation, Fort Lauderdale will 
lose its only existing transmission facility. 

32. Furthermore, because air traffic in the Miami-Fort 
Lauderdale region is highly congested, it was necessary to establish 
an antenna farm area upon which could be located towers approaching 
the maximum tower height provisions of the Commission's Zone III 
regulations, Utilization of maximum tower heights and maximum 
power is, of course, in conformity with the Commission's announced 
policy to encourage the maximum effective utilization of television 
facilities. However, inasmuch as the antenna farm was situated 
between Miami and Fort Lauderdale and, in fact, closer to Fort 
Lauderdale than to Miami, the result has been that all of the com- 
mercial television stations in the Miami-Fort Lauderdale area pro- 
vide a city-grade signal to Fort Lauderdale as well as Miami,’ ir- 
respective of the community to which the channels may be assigned. 
The Miami stations, therefore, provide as competitive a signal to 
Fort Lauderdale as does WITV, and WITV provides as competitive a 
signal to Miami as do the Miami stations. 

33. The significance of the foregoing is that, no matter what 
its desires may be, WITV is the helpless victim of the vacillations of 
VHF competition in Miami. It can offer nothing in terms of audience and 
buying power to national and regional advertisers which cannot be pur- 

43 chased on any television station inthe area. Similarly, WITV oc- 
cupies no special competitive advantage in the struggle for local advertis- 
ing revenue since it is in no position to deliver the Fort Lauderdale 
audience on an exclusive basis. Thus, independent of considerations of 
choice or inclination, WITV has been forced by circumstances into the 
position of competing with the Miami VHF stations on their terms to 
avoid certain extinction. 3 

34. The tragic resuit of the competitive situation in the Miami- 
Fort Lauderdale area is that the Fort Lauderdale public will lose its 


only television station through circumstances entirely beyond its control. 
A VHF channel has never been available to Fort Lauderdale, and WITV 
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could not have applied for any of the Miami VHF channels without under- 


going rule-making proceedings to change the channel assignment, Because 4 


of the one-year rule promulgated in the Sixth Report and Order, WITV was « 

also precluded, as a matter of practical fact, from requesting a channel > 
reassignment at any time, inasmuch as all of the available VHF channels 
were the subject of application before the expiration of one year from 
the date of the issuance of the Sixth Report and Order. Furthermore, 
WITV’s application for construction permit for Channel 17 was granted 
by the Commission on July 30, 1952, long before the February 1953 
recommendation of the Air Coordinating Committee and before the 
Miami-Fort Lauderdale antenna farm area was approved by the Com- 
mission, As shown by the Commission's records (File No. BPCT- 

994 as modified), WITV’s original construction permit was granted on 
the basis of tne applicant’s proposal to construct its antenna directly 
west of the city of Fort Lauderdale. Subsequent reactivation of the 
Marine Air Corps Base at Davie, Florida, only two and one-half miles 
from the proposed site, necessitated the abandonment of the proposed 
transmitter site. In early 1953 the applicant received approval from 
the Atlanta Airspace Committee for the location of a 700-foot tower 

at its present location. Thus, WITV did notinitially seek a “quick” 

44 grant in order to avoid the complications of VHF comparative 
proceedings for it has never had a choice between UHF and VHF 
facilities. 

35. The loss of WITV's services will cause irreparable 
injury to the public in the Miami-Fort Lauderdale area. In addition 
to losing a vaiuable outlet for local self-expression, the public will 
also lose a service of the highest technical quality. Operating with 
465 kw visual ERP and an antenna height of 731 feet above average 
terrain, WITV provides the highest quality close-in coverage of 
any television station inthe area. Furthermore, WITV is the originat- 
ing station forall ABC live pickups in the area, including the Wednes- 
day Night Fight programs, despite the fact that WI VJ, because of 
advertiser demand for VHF, captures some of the most lucrative ABC 
network programs. WITV was also the originating station for the 
Miami portion of the “Florida Story” recently broadcast by NBC on 
Wide, Wide World. Ina letter of appreciation to WITV, NBC frankly 
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stated that the WITV performance was ofa quality and technical 
excellence comparable only to that of NBC owned-and-operated 
stations. In addition, WITV maintains the single most fully equip- 
ped remote unit in the entire area, | 
36. It is seen, therefore, that the Commission is concerned 

in this proceeding not merely with the demise of two existing tele- 
vision services in the Miami-Fort Lauderdale area, but with the 
deletion of the only Fort Lauderdale television station, an event 
which will occur from causes entirely beyond the control of the 


permittee. 


IV. TECHNICAL FEASIBILITY OF THE CHANNEL 6 
PROPOSAL 


A. Limitations Imposed by Minimum Spacing Requirements 


37. It is to be noted, at the outset, that potentially only 
channels 5 or 6 and 12 can be added to the Miami-Fort Lauderdale 
area. However, existing stations are in operation on both channels 

45 5 and 12 in Palm Beach, Florida, slightly more than sixty 
miles north of Miami. | 

38. Under existing standards, the location of Channel 6 in 


the Miami-Fort Lauderdale area is limited by the present operation 


of Channel 6 in Orlando and the operation of Channel 5 in Palm Beach. 


Minimum co-channel spacing in Zone III is 220 miles. 

39. As shown in Attachment B, an arc drawn from the location 
of the Orlando transmitter, with a 220-mile radius, falls in anarea 
25 to 30 miles south of the northernmost corporate limit of Miami. 
The arc intersects the east coast of Florida at approximately 25 degrees, 
30 minutes north latitude and runs inland in a generally ESE direction 
in the vicinity of Homestead Air Force Base and the city of Homestead, 
Florida. Airline distance to the northernmost corporate limit ‘of Miami 
increases as one moves farther inland along the arc and is approximately 
30 miles at the point where the arc intersects the 80-degree, 30-minute 


west longitude mark, 
B. Factors Restricting Coverage 


40. Assuming that the Channel 6 transmitter were located on or 


south of the 220-mile arc at the point nearest the northernmost city limits 
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of Miami, it would be necessary to utilize maximum power of 100 kw 
and an antenna at least 800 feet above average terrain in order to 
place the minimum city-grade contour (74 dbu) as far as the northern 
city limit of Miami and therefore provide a signal of required intensity 
to the principal city to be served. (See affidavit of George Lohnes, 
consulting radio and television engineer, submitted herewith as 
Attachment C).' Of course, as the distance to the northernmost city 
limit of Miami increases, the antenna height which would be required 
in order for a station operating on channel 6 to place a city-grade 
signal over Miami increases radically. 

46 41, Air space limitations, however, indicate that it would be 
wholly impossible to construct a tower of sufficient height anywhere in 
the area to enable a station operating on channel 6 to place a signal of 
required intensity over the city of Miami. Shown onAttachment B isa 
diagram reflecting the criteria in AFR 86-3 relating to tower height 
limitations in the vicinity of jet bases, as applied to the area adjacent 
to Homestead Air Force Base. It is readily apparent that an antenna 
for channel 6 located within practical range of Miami would necessarily 
be required to be situated within areas D or G surrounding the Home- 
stead Air Force Base. <A tower located in Area D would be limited to 
150 feet in height; a tower located in Area G could have a maximum 
height of 500 feet, depending upon the distance it would be situated 
from the air field. Obviously, it would be entirely impractical to 
attempt to locate a tower in any of the runway approach zones. Outside 
of Area G, tower height could be increased from 500 feet to 1,000 feet, 
at a rate of one foot in height for each additional 100 feet in distance 
from the air field, and the maximum limitations of 1,000 feet woul 
pertain to a distance of 100,000 feet, or approximately nine miles, 
from the Homestead Air Force Base reference point. As seen, however, 
the only areas in which it would be possible to locate a tower with a 
height in excess of 500 feet would be west of the city of Homestead, 
or south of Homestead Air Force Base, at which points it would be 
impossible to provide a city-grade signal to the city of Miami even 


with maximum tower height. 





C. Other Transmitter Locations South of Miami 


42, It would likewise be impractical to allow the location of 


the proposed channel 6 antenna closer than 220 miles from Orlando 
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channel 6 on the south side of Miami. Any tower in excess of 500 feet 
in height in that area would interfere with the established MEA of 
1,300 feet in Airways Amber 7, Blue 19, and Blue 48, which, for all 
practical purposes, cover the entire area. Additional limitations are 

47 imposed by the loc&tions of Brown Airfield, south of Miami; 
Tamiami Airfield, southwest of Miami; and Miami International 
Airfield, in west Miami. | 

43. More importantly, however, inasmuch as the desired 
coverage for a station operating on channel 6 would be to the north, 
it would be impossible to achieve the coverage sought from the south 
side of Miami and at the same time protect the Orlando channel 6 


operation from interference, 


D. Operation of Channel 6 from the Antenna Farm Area 


44, The only conceivable way in which channel 6 could be 
utilized in the Miami-Fort Lauderdale area in an efficient manner, 
with the coverage desired and without creating a hazard to air naviga- 


tion, would be to permit the location of the channel 6 antenna at the 


?@ 


“ existing antenna farm north of Miami and south of Fort Lauderdale. 
Measuring from the present WITV antenna location, the airline dis- 
tance to the southernmost city limit of Miami is slightly less than 

20 miles; the distance to the northernmost city limit of Fort Lauder- 
dale is slightly in excess of 12 miles. The WITV transmitter site is 


193 miles from the Orlando channel 6 transmitter site and slightly 


aq 


less than 60 miles from the Palm Beach channel 5 transmitter site. 
As shown by the affidavit of George Lohnes submitted herewith as 
- Attachment C, studies disclose that it is technically feasible to design 
ie a directional antenna system for channel 6, using less than 10 db sup- 
pression, which would afford the Orlando station the same protection 
from interference which it would receive if channel 6 were to be 
n? operated at maximum power and antenna height at a separation of 220 
5 miles. With a directional operation, channel 6 could provide a city- 


grade signal to both Miami and Fort Lauderdale, and it would, in 
terms of coverage, be an equivalent facility to the presently existing 


& television stations. 





20 


V. CONCLUSIONS AND REQUEST FOR ASSIGNMENT 
OF CHANNEL 6 TO FORT LAUDERDALE 


A. Public Interest Considerations Requiring Waiver of Section 3. 610(d) 
of the Commission's Rules and Regulations 


45. As shown heretofore, the only way in which channel 6 could 
be used in the Miami-Fort Lauderdaie area would be by operation from 
the antenna farm area north of Miami and south of Fort Lauderdale. 

It is believed, on the basis of the information contained in Attachments 
B and C, that it would be impossible to assign channel 6 to Miami in 
conformity with the Commission's Rules inasmuch as the facility would 
be incapable of providing a city-grade signal to Miami. 

46. It is also shown that channel 6 is the only VHF channel 
which could be assigned to the Miami-Fort Lauderdale area, by reason 
of the present existence of channels 2, 4, 7 and 10 (pending) in Miami 


and the existing operation of stations on channels 5 and 12 in Palm 


Beach, Florida. Thus, if the Commission is to accomplish its object- 


ive in this proceeding, it should carefully consider the advisability 
of providing for a waiver of Section 3. 610(d) of its Rules and Regula- 
tions to permit the location of the channe! 6 antenna in the farm area, 
with the proviso, of course, that no grant will be made on channel 6 
of an application which does not show that the same protection will 
be afforded to WDBO-TV, Orlando, and WJNO-TV, Palm Beach, 
Florida, as they would receive were channel 6 to be operated at 
maximum power and antenna height and at minimum spacing, 

47, The whole purpose of this proceeding is to attempt to 
remedy, in some way, the loss of television service to the public 
in Miamiand Fort Lauderdale. Inasmuch as the Commission has 
already decided to deintermix the area ona VHF basis, it is obvjous 
that the Commission should not reach a conciusion in this proceeding 
which will either leave the public without service or add to the extra- 
vagant waste of VHF spectrum space. 

48, WITV therefore proposes that the Commission accomplish 
its announced objective in this proceeding and permit the use of 
channel 6 in the Miami-Fort Lauderdale area at less than minimum 
spacing distances. WITV further proposes that the Commission 


require any prospective applicants for channel 6 to show that, by 





Zi 
directionalizing, they will afford the same protection to WDBO-TV 


~ and WJNO-TV as they would receive were the station to be operated 

“i in conformity with the provisions d@ the Commission's Rules relating . 

~ to power, antenna height, and minimum separations between stations. 
The proposal is practical, and it is feasible. It is also realistic. 

2 WITV has shown that it is technically feasible to design a directional 

: antenna for channel 6 which will accomplish the objective sought and 

. that the directional system will require less than 10 db suppression, 

| in compliance with the Commission’s Rules relating to the use of 

eo directional antennas for television broadcast stations. : 

‘ 49. Adoption of the WITV proposal would provide the public 

om in Miami and Fort Lauderdale with a television service of the same 

efficiency and quality as that which they will lose when the UHF 

» stations cease operations. Conversely, even if it were possible to 

z locate channel 6 at the minimum distance from channel 6, Orlando, 

, the objectives of this proceeding and of Section 307 (b) of the Act 
could not be met. Suchan operation, even if it could provide a city- 

“ grade signal to Miami, would not provide service for Fort Lauderdale 

; and Broward County, more than 47 miles to the north, and would not 

a be competitive with the existing stations which do provide such service. 
Inasmuch as such an assignment, even if possible, would fail to re- 
place the services last to the public, while utilization of channel 6 in 

the antenna farm area would replace such services, it is apparent 

che that the standard of fairness, efficiency, and equity would require 

re adoption of the iatter course. As shown, however, it is, as a matter 

50 of fact, impossible to assign channel 6 to the Miami-Fort Lauder- 

“ dale area in conformity with existing regulations. . 

m 50. Furthermore, compelling reasons exist in this case for 
adoption of such a course which do not exist in other cases. Here, 
the Commission is faced with the inevitable loss of two existing tele- 

3 vision services, one of which represents the only television facility 

. assigned to Fort Lauderdale, Florida. The Commission is not con- 
cerned with the addition of a new service, but with the partial re- 
placement of existing services. . 

* 51. More than this, however, the Commission should be 

” willing to place reliance upon the technical skill and lixerralisess of the 


television industry, which can and will accomplish the objective 


sought. WITV urges that, in the circumstances of this case, a refusal 
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by the Commission to permit the use of channel 6 at the antenna farm 


area will.amount to abandonment of the Commission's quasi-legislative a 
authority. Denial of the WITV proposal would likewise lead toa capri- a 
cious and injustifiable continuation of the wasteful, extravagant, and 
completely artificial restraints on the efficient and equitable use of a 
valuable portion of the VHF spectrum at the appalling expense of the a 


loss of two television services in the Miami-Fort Lauderdale area. 

52, Ample authority exists, in practice and within the frame- 
work .of the Sixth Report and Order, for the adoption of the WITV pro- 
posal. It should first be noted that the WITV proposal does not envisage 


the relaxation of the minimum-separation requirements without pro- « 
vision for protection of existing stations from harmful interference, er 
Thus, the fact that the proposal would require waiver of Section 

3. 610(d) is, for all practical purposes, merely a technicality. Even ns 
if this were not so, however, the Commission expressly provided for 4 


a “safety” factor when it established its separation requirements with 


the knowledge that the protected areas thus created were substantially in 


a2... 


51 excess of the amount actually known to be necessary in order to 
provide for adequate coverage with minimum interference, It cannot te 
be argued, in this case, that to permit directionalizing at reduced 4 
separations would cause insufficient or inefficient coverage for the 
proposed channel 6, for the population to be served is all located 
along the east coast of Florida. Under the WITV proposal, all of the : 
population which now receives service from the two UHF stations would te 
receive service from the proposed station. The only area in which the bes 
channel 6 coverage would be restricted is the vast Everglades region, 
which, at last report, was not considered to be heavily populated, + 
at least with people. 

53. Likewise, the original Table of Assignments provided for 

a number of assignments at less than minimum separations, principally 
in Zone I, for the purpose of enabling fuller utilization of the VHF % 


spectrum and protecting existing services, In this case, the Commission *4 
has an obligation to protect, if at all possible, the existing services to 

the public, and it should not hesitate to adopt a proposal which will 

patently achieve that end. Of course, unlike the interference situations , 
created by the Commission in the Table of Assignments, the WITV pro- 
posal has the additional advantage of not creating interference to an 


existing operation. It is suggested that for the Commission to permit 
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assignments at less than minimum separations on the one hand for 


> the purpose of protecting existing services and enabling fuller : 
ae utilization of the spectrum, and to deny such an assignment on the 
®. other hand when the fundamental objective is identical, would be 
tantamount to applying a double standard to similarly situated members 
md of the industry and of the public. | 
54. Finally, it is noted that the Commission has recently 
a authorized relaxation of its minimum separation requirements in 
fo connection with one of the UHF “taboos”. 
fu 52 55. The foregoing observations in support of the WITV 
ap proposal demonstrate that viewed from any position, whatever, the 
is proposal meets the test of fairness, efficiency, and equity as well as 
the policy objectives of Sections 1 and 303 (g) of the Act. The proposal 
4 is consistent with the intent of the Commission's Standards and Regula- 
> tions, except in the technical matter of mileage separations. And, it 
@ satisfies the Commission's announced objectives in this proceeding. 
The WITV proposal will provide a practical and efficient remedy for 
a the loss of service in the Miami-Fort Lauderdale area, and it will 
ot lead to the fuller and more efficient use of the VHF spectrum ina 
i situation which demands that the utmost be done to provide relief. 
B. Request that Channel 6 Be Assigned to Fort Lauderdale 
. 56. It has been shown above that one of the situations to be 
Jan remedied in this proceeding is the loss by Fort Lauderdale of its only 
OY television facility. Assuming that the Commission adopts the WITV 
proposal to permit the operation of channel 6 in the Miami-Fort 
“4 Lauderdale area, with its antenna to be situated at the antenna farm, 
rer it is here proposed that the Commission assign channel 6 to Fort 
Lauderdale, Florida. | | 
57. As noted above, Fort Lauderdale will lose its only tele- 
i vision facility as a result of the VHF competitive situation in Miami. 

* Nor, with the Miami-Fort Lauderdale area effectively deintermixed 
ona VHF basis, is there any likelihood that Fort Lauderdale will be 
able to obtain its own transmission facility in the foreseeable future. 

58. Fort Lauderdale is the principal city of Broward County, 

. Florida. At the time when the Commission issued its Sixth Report 


and Order, assigning two UHF channels to the use of Fort Lauderdale, 
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the last officially reported U.S. Census data indicated that in 1950 
Broward County had a population of 83,933, and the city of Fort 
Lauderdale, a population of 36,328. By April 7, 1955, at which 
time the United States Department of Commerce, Bureau of the 

53 Census, compiled a special census of Broward County, the 
county population had risen to 159,052, and the city population 

to 62,906, increases of 89.5 and 73.2 percent, respectively. By 
July 1, 1956, according to the annual population estimates published 
by the University of Florida, College of Business Administration, 
Broward County was credited with a total population of 205,100. 

In addition, many thousands of persons visit Fort Lauderdale each 
year during the resort season, 

59. In 1950, Miami, which is the principal city of Dade 
County, had a population of 249,276, and Dade County had a total 
population of 495,084. By October 27, 1955, the date of the U. S. 
Special Census for Dade County, Miami's population had risen to 
259,035, an increase of 3.9 percent. Total population for Dade 
County on the same date was 703,777, or an increase of 42.2 percent. 
The University of Florida populatign estimate for Dade County as of 
July 1, 1956, was 757,700, Examination of the increases in popula- 
tion in areas adjacent to Miami, including Hialeah and North Miami 
City, by census tract, indicates that the principal growth in Dade 
County has been to the north and west of Miami proper. 

60. According to the 1948 U.S. Census of Business, there were 
1,330 retail establishments in Broward County, of which 670 were 
situated in Fort Lauderdale. Total retail sales for the county in 1948 
were $94, 336,000 and for Fort Lauderdale, $59,921,000. According 
to the 1954 Census of Business, the total number of retail establish- 
ments in Broward County had risen to 2,227, with annual retail sales 
of $225, 165,000. Of these, 1,167 establishments were located in Fort 
Lauderdale, with retail sales of $133,122,000. Likewise, in 1954, 
Fort Lauderdale had 128 wholesale establishments, of which 112 were 
merchant wholesalers with sales of $39, 328,000, and 16 were whole- 
salers of other operating types with sales of $18,679,000. This com- 


pares with a total of 76 such establishments for the entire county in 
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54 1948, In addition, in 1954, there were 637 establishments in Fort 
Lauderdale engaged in selected services such as personal and business 


services, automotive repair service, amusement and recreation, and 


the operation of hotels, motels and tourist courts, with total receipts 


of $18,461, 000. 

61. Fort Lauderdale is a flourishing independent community 
with its own locally elected officials and a full complement of religious, 
social, civic, cultural, and charitable organizations. Since 1950, 
growth in the area has been phenomenal. Fort Lauderdale has grown 
almost 25 times as fastas Miami, and Broward County, more than 
twice as fast as Dade County. 

62. For all practical purposes, however, Fort Lauderdale’s 
only television station will be deleted as surely as if the Commission 
had stricken the channel from the Table of Assignments. For compara- 
tive purposes, therefore, it can be considered that Miami has three 
television stations (all VHF) and that Fort Lauderdale has, or will have, 
none, Patently, Section 307(b) of the Act and the second priority estab- 
lished under the Sixth Report and Order dictate that if Channel 6 is to 
be assigned to the Miami-Fort Lauderdale area, it should be assigned 
to Fort Lauderdale. In addition, such an assignment would be con- 
sistent with the Commission's stated policy that, in creating the Table 
of Assignments, “it was considered more important for each of the 
several cities in an area to have at least one channel than for the 
largest of the cities to have the maximum number of channels indicated, ” 
(Sixth Report and Order, para. 68) Finally, it is clearly in the interests 
of fairness and equity to replace Fort Lauderdale’s only television 
station rather than to provide Miami with the fourth such facility, 
especially where, as here, Fort Lauderdale will be deprived of its 
only television station as a result of circumstances entirely beyond 
its control. : 

55 WHEREFORE, THE PREMISES CONSIDERED, Gerico Invest- 
ment Company, permittee of Television Station WITV, Channel 17, 
Fort Lauderdale, Florida, respectfully requests that the Commission 
amend its Table of Assignments, Section 3. 606 of the Rules and Regula- 
tions, to assign Channel 6 to Fort Lauderdale, Florida, and'that such 
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assignment be made with authority for the location of the Channel 6 
antenna in the Miami-Fort Lauderdale antenna farm area, subject 


to the proviso, however, that no applications for the said Channel 6 


will be accepted for filing which do not propose to protect existing 


Stations WDBO-TV, Channel 6, Orlando, Florida, and WJNO-TV, 
Channel 5, Palm Beach, Florida, from interference to the same 
extent that they would be protected were Channel 6 to be operated 


with maximum power and antenna height at minimum separations. 
Respectfully submitted, 


GERICO INVESTMENT COMPANY 


By /s/ Fred J. Eden, Jr. 


WELCH, MOTT & MORGAN 


Its Attorneys 


Communications Building 


710 Fourteenth Street, N. W. 
Washington 5,D. C. 


December 3, 1956 





REPLY COMMENTS OF GERICO INVESTMENT COMPANY 


Comes now Gerico Investment Company, permittee of 
Television Station WITV, Channel 17, Fort Lauderdale, Florida, 
by its attorneys, and submits its Reply Comments in the above- 
entitled proceeding. In support thereof, it is respectfully stated as 
follows. 

A. Preface 


1. In its Comments, filed herein on December 3, 1956, 
Gerico Investment Company showed that the assignment of Channel 6 
to the Miami-Fort Lauderdale area cannot be accomplished consistent 
with present mileage separations in view of necessary restrictions on 
antenna height in the vicinity of the Homestead (Jet) Air Force Base 
and that even if such an assignment could be made on that basis, it 
would be inefficient, unfair and inequitable in view of the fact that it 
would not and could not replace either of the UHF services which the 
public will lose upon the advent of a third commercial VHF service 
in the area. WITV proposed, instead, that the Commission allocate 
Channel 6 to Fort Lauderdale, Florida, and permit the utilization of 
said channel with a transmitter location at the Miami-Fort Lauderdale 
antenna farm with the proviso that any prospective applicants for the 
said channel must provide, by means of directionalizing, the. protection 
153 from interference to which Channel 6, Orlando, and Channel 5, 
Palm Beach, are presently entitled. Nothing in the comments filed 
by other parties in this proceeding should compel the Commission 


to reach a contrary conclusion, 


B. Repiy to Comments of Orlando 
Broadcasting Company, Inc. 


2. Comments opposing the assignment of Channel 6 to the 
Miami-Fort Lauderdale area have been submitted by the permittee of 
Television Station WDBO-TV, Channel 6, Orlando. In essence, 
WDBO-TV complains that if Channel 6 is used in the Miami-Fort 


Lauderdale area, some 8,000 persons residing in anarea southeast 





of Orlando near Melbourne, Florida, would lose the “only television 
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service which inhabitants of the area receive”, namely that of 
WDBO-TV; that assignment of Channel 6 to the Miami-Fort Lauder- 
dale area would tend to restrict WDBO-TV in its selection of possible 
future antenna sites to an area northeast of its present antenna loca- 
tion; and, finally, that the addition of Channel 6 to the Miami-Fort 


Lauderdale area would destroy the existing UHF services in the area, 


a. Loss of service southeast of Orlando 


3. WDBO-TV contends that persons residing in an area south- 
east of Orlando would lose service should Channel 6 be utilized in the 
Miami-Fort Lauderdale area. The engineering statement attached to 
the said comments discloses that the anticipated interference area lies 
partially within the WDBO-TV Grade B contour and partially within its 
“100 uv/m” contour, 

4. In its Comments, WDBO-TV characterizes the present 
WDBO-TV service to the areas in question as the “only television 
service which the inhabitants of the area receive.” Of course, for 
the most part, this “service” is of a quality which is not recognized 

154 by the Commission in its Standards. Be that asit may, however, 
WITV conducted a survey in the area in question with a view toward 
determining whether WDBO-TV’s signal is, in fact, the only television 
“service” which is received by residents of the area. 

5. William Latham, WITV's Chief Engineer, whose supporting 
statement is submitted herewith as Appendix B, visited the area in 
question on December 11, 1956, and December 12, 1956. In each of 
the populated places in the said area, he observed the orientation of 
the outside antenna installations actually in use by the “inhabitants, ” 

6. Submitted herewith as Appendix A are sixteen illustrative 
photographs made by Mr. Latham of outside antenna installations in 
seven populated places in the area, which are representative and 
typical of the sightings made by Mr. Latham. The majority of all 
antenna installations in the area are multiple installations with the 
antennas oriented toward two or more of the following communities: 
Orlando, Tampa, Miami, and Jacksonville. Additionally, many 


single antennas are oriented toward cities other than Orlando. 
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7. The foregoing is true not only of the populated places within 
the "100 uv/m” contour of WDBO-TV, suchas Melbourne, Palm Beach 
and Malabar, but of places within the Grade B contour, suchas Eau 
Gallie, and is likewise true of installations in Holopaw, Florida, six- 
teen miles north of the anticipated interference area and well within 
the protected contour of WDBO-TV (see picture number 16). : 

8. It may be conceded that the signals available to the inhabi- 
tants from Tampa, Jacksonville and Miami are not technically recog- 
nized grades of service, but, then, for the most part neither - the 
“service” from WDBO-TV. It may reasonably be concluded from the 
foregoing that residents of the area.are, in fact, receiving signals 
from sources other than WDBO-TV. 

9. But, even if this were not so, the WDBO-TV argument is 
legally untenable. The simple answer to WDBO-TV's contention is that 
it is not entitled to protection from interference which would be caused 
by the operation of Channel 6 at maximum power and antenna height and 
at minimum mileage separation, What WDBO-TV is urging, in essence, 
is a theory of clear channel operation expressly rejected by the Commis- 
sion not only in the Sixth Report and Order but in subsequent decisions. 
cf, Report and Order, Docket 10713, 9 RR 1383; Sixth Report and Order, 
para. 206. Were the Commission to adopt WDBO-TV's reasoning, in 
the premises, it would commit itself to a program of freezing television 
allocations for millions of persons in an absurd attempt to protect sub- 
standard service for a handful. The situation is analagous to that which 
existed in the infancy of standard broadcasting and the argument has no 
more merit when applied to the infancy of television broadcasting that it 
did in the 20’s when it was first rejected. . 

10. What the WDBO-TV argument ignores, of course, is the fact 
that this is an allocations rather than a licensing proceeding, The per- 
tinent inquiry is not what service, of whatever quality, residents of the 
area in question presently receive, but what services have been allocated 
to them in the Table of Assignments, whether presently in existence or not, 


b. Restrictions on possible future moves 
of the WDBO-TV transmitter 


ll. This argument by WDBO-TV is scarcely worthy of extended 
comment, Obviously, it would represent the height of folly and caprice 
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to inhibit the expansion of television service within the valuable VHF 
spectrum based upon the consideration urged by WDBO-TV. In any 
event, WDBO-TV's real quarrel is not with the instant proposal but 
with the Commission's Rules which permit location of transmitters at 

156 220 miles, co-channel,.in Zone III, and which do not provide for 
a margin of maneuverability. It may also be noted, for what it is worth, 
that WDBO-TV does not indicate that its present antenna site is unsuitable, 
nor state in what respects it might be prejudiced by restricting its future 
transmitter moves, if any, to the northeast of Orlando, particularly 


when it appears that the centers of population around Orlando are situated 


to the north and east of the city. 


c. The effect of the assignment of Channel 6 
to the Miami-Fort Lauderdale area upon 


existing UHF services. 


12. Inasmuch as this point is raised by both WDBO-TV and 
WTVJ, it will be treated in subsequent portions of this pleading. 


B, Reply to Comments of WTVJ, Inc. 


13, Comments in opposition to the instant proposal have been 
submitted by WTVJ, Inc., licensee of Television Station WTVJ, Channel 
4, Miami, Florida. Reduced to its essentials, the WIT VJ comments 
represent little more than a plea to the Commission to protect the Miami 
VHF stations from additional VHF competition. WTVJ asserts that this 
is nota “deintermixture” proceeding; that three VHF stations are “adequate” 
for the Miami market; that a fourth VHF station would cause destructive 
competition among the VHF stations; and that a fourth VHF station would 


destroy the existing UHF services in the area. 


a. Whether this is a deintermixture proceeding, 


14. WTVJ contends that inasmuch as the Commission does not 
propose to delete the UHF channels from the Table of Assignments in 
this proceeding, this is not really a deintermixture proceeding. From 
this, WTVJ reasons that the policy set forth in the Report and Order 
terminating Docket 11532, to provide additional competitive services 


in afflicted markets, does not apply. 
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157 15, WTVJ, of course, is wrong. As WITV pointed out in its 


Comments, it is not necessary for the Commission to delete a UHF 
channel from the Table of Assignments in order to prevent its use, 

The fact is, that by rejecting the partial UHF deintermixture plan 
advanced by WITV and Storer for the Miami-Fort Lauderdale area, the 
Commission effectively deintermixed the market on a VHF basis. 
Having rejected the UHF plan for preserving existing services to the 
public, and knowing that the construction of Channel 10, the third VHF 





channel now available, would lead to the destruction of the two existing 
UHF services, the Commission adopted the instant proposal in order 
to provide a partial remedy for the situation. As the Commission 
stated, it considered the addition of another VHF channel in the Miami 
area to be “more meritorious” than partial deintermixture on a UHF 
basis. The instant proposal, therefore, is in substitution for the UHF 
deintermixture proposal and the objectives are obviously the same. 

16. There can be little question where the public interest lies 
in this situation. Members of the public presently enjoy four com- 
mercial television services in the Miami-Fort Lauderdale area. 
Inauguration of the third VHF service on Channel 10 will deprive the 
public of two existing services, Under the circumstances it is extremely 
doubtful that the Commission has the discretion to permit construction 
of Channel 10 without making some effort at least to preserve the status 
quo in terms of existing services to the public, the only result which 
will be accomplished by this proceeding. 7 

b. Whether three VHF stations are “adequate” 
for the market; the effect of additional VHF 
competition on VHF stations; the effect of. 
additional VHF competition on UHF stations. 

17. It is perfectly clear that WIVJ is attempting to preserve 


a three-station monopoly in the Miami-Fort Laudertkile area at the 


158 general expense of the public. WTVJurges that three VHF stations 


“will be able to take care of the three existing networks;” that “any 
excessive number of stations will result in an overall depreciation of 
program service”; and, that “except for the great metropolises it is 
impractical to afford a proper and effective overall television service 
on the basis of more than three VHF stations, ” | 
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18. Thus, while WIVJ specifically concedes that the assign- 
ment of Channel 6 to the Miami-Fort Lauderdale area will effectively 
terminate the services of the existing UHF stations, it is painfully 
obvious that WTVJ is well aware that once Channel 10 is in operation, 
it need no longer fear competition from the UHF stations and that Miami 
will become a three-station market. In effect, therefore, WTVJ advocates 
a reduction in competition from the presently existing situation. 

19. Inany event, the sudden concern of WTVJ for the probable 
extinction of the UHF services in the Miami-Fort Lauderdale area is 
touching, to say the least, It remains obscure, however, exactly how 
WTVJ reconciles its present request that the Commission protect the 
VHF stations from additional VHF competition, with its recent advice to 


WITV* to “try a little free enterprise, ” 


C. .Reply to Comments of Storer Broadcasting Company 


20. Comments in support of the Commission's proposal were 
filed herein by Storer Broadcasting Company, permittee of Television 
Station WGBS-TV, Channel 23, Miami, Florida. 

21. Unfortunately, Storer ignores the fact that Channel 6 cannot 
be assigned to Miami consistent with existing spacing requirements in 

159 view of the antenna height limitations current in the vicinity of 
Homestead (Jet) Air Force Base. If the Commission is to achieve the 
single objective of this proceeding, to provide a replacement for one of 
the two UHF services which the public will lose as a result of the con- 
struction of the third VHF station in the area, it follows that it must 
permit the location of the Channel 6 transmitter at the Miami-Fort 
Lauderdale antenna farm with appropriate restrictions to prevent 
interference to Channel 6, Orlando, and Channel 5, Palm Beach. 

22. Storer also seems to assume that this proceeding was 
initiated by the Commission for its special benefit. Again, Storer is 
in error. As pointed out by WITV in its Comments, owing to circumstances 
entirely beyond the control of WITV, Fort Lauderdale will lose its only 


television station, within the meaning of the second priority, upon the 





* Contained in WTVJ's response of May 25, 1955, toa petition of WITV, 
filed May 23, 1955, requesting initiation of rule-making proceedings 
looking toward amendment of the Commission’s chain broadcasting 
regulations. 
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advent of a third VHF service in the area, while Miami will lose its 
third station, within the meaning of the fifth priority, which station will 
be supplanted by Channel 10. Generally, the public in the area will 
lose two television services within the meaning of the third and fifth 
priorities. One of these services should be replaced. by Channel 6; and 
one of these stations should be replaced by Channel 6. The test of 
fairness, efficiency and equity demands that the service replaced be 
comparable to the service lost which cannot be accomplished under . 
the present standards, except in accordance with the WITV proposal. 
And by the test of any 307(b) considerations, whatever, the station must 
be assigned to Fort Lauderdale. What.Storer apparently ignores is the 
fact that the Fort Lauderdale, Miami 307(b) question is inextricably a 
part of this proceeding and the application of the standard to the facts 


is mandatory upon the Commission, 


160 WHEREFORE, THE PREMISES CONSIDERED, Gerico 


Investment Company respectfully requests that the Commission grant 


the relief requested in its Comments filed herein on December 3, 1956. 


Respectfully submitted, — 
GERICO INVESTMENT COMPANY 


By /s/ Fred J. Eden, Jr. 
WELCH, MOTT & MORGAN 
Its Attorneys 


Communications Building 
710 Fourteenth Street, N. W. 


‘Washington 5, D. C. 7: 


December 28, 1956 
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176 REPORT AND ORDER 


By the Commission: Commissioners Hyde and Craven dissenting; 


Commissioner Doerfer not participating. 


1, The Commission has before it for consideration the proposal 
set out in its Notice of Proposed Rule Making (FCC 65-600) released in 
this proceeding on June 26, 1956, for the amendment of the Table of 
Assignments for Television Broadcast Stations (Section 3, 606 of the 
Commission's Rules) so as to assign Channel 6 to Miami, Florida. 

2. The Commission issued its Report and Order (FCC 56-587) 
last June in the general television allocation proceeding in Docket No. 
11532, outlining a long-range program designed to improve the tele- 
vision allocations structure. Since some years may be required to 
implement this long-range program, we also considered in that pro- 
ceeding what interim action might be taken to improve the opportunities 
for effective competition among a greater number of stations in indivi- 
dual communities. In furtherance of this interim program the instant 
rule making proceeding and a number of others have been initiated 
proposing changes in channel assignments for various communities 
throughout the country. 

3. The proposal upon which the Commission invited comments 
in this proceeding would assign Channel 6 asa “drop-in” to Miami to 


give it a fourth commercial VHF channel, as follows: 1/ 


Channel No. 
City Present _ Proposed 
Miami, Florida *2, 4, 7-, 104, 23-, *2, 4, 6, 7-, 
33 104, 23-, 33 
177 4. The Commission also has under consideration the counter- 


proposal submitted by Gerico Investment Company, permittee of Station 


4/ The offset carrier designations were listed in a Notice of Further 
Proposed Rule Making (FCC 56-821) released September 5, 1956, in 
the several reallocation proceedings. 
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WITV on Channel 17 at Fort Lauderdale, Florida, which would assign 
Channel 6 to Fort Lauderdale rather than Miami by utilization of the 
so-called “antenna farm” now used by Miami and Fort Lauderdale 
stations at less than the minimum transmitter spacing requirements 
and employment of a directional antenna system to protect co-channel 
and adjacent channel stations from objectionable interference. 

5. Comments and reply comments supporting the Commission’s 
proposal were filed by Storer Broadcasting Company, permittee of 
Station WGBS-TV on Channel 23 at Miami and by the American Broad- 
casting Company. Orlando Broadcasting Company, Inc., licensee of 
Station WDBO-TV on Channel 6 at Orlando, Florida, and WTVJ, 14¢.., 
licensee of Station WT VJ on Channel 4 at Miami, filed comments in 
opposition, .Gerico Investment Company also opposed the Commission's 
proposal, Gerico’s counterproposal to assign Channel 6 to Fort Lauder- 
dale was opposed in reply comments filed by Orlando Broadcasting 
Company and by John H. Phipps, permittee of Station WPT V on Channel 
5 at West Palm Beach, Florida. Mr. Phipps stated that he took no 
position with respect to the Commission's proposal to allocate Channel 
6 to Miami provided mileage separation requirements are met. 

6, In outlining our interim plans for improving the television 
situation in individual communities and areas in our Report released 
last June, we noted that the widely varying circumstances in individual 
markets and the numerous factors bearing on the choice of techniques 
in any individual community or area made it impossible to formulate 
rigid criteria which could automatically be applied in individual cases 
to indicate the course which would best serve the public interest. We 
did conclude, however, that certain considerations would havea bearing 
on our decisions with respect to proposals to change channel allocations 
in specific communities or areas, Among these considerations, the 
following are pertinent to the proposals before us in this proceeding 
and have been taken into consideration in reaching our decision: In 
cases where it is unnecessary to move the channel from another 
city (a) the desirability of assigning a first VHF channel or of adding 
an additional VHF channel would depend principally upon whether it is 
possible to locate the new transmitter so as to meet minimum trans- 


mitter spacings, and (b) whether the addition of a new VHF assignment 
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would be consistent with the objective of improving the opportunities 
for effective competition among a greater number of stations. 

8. We shall review first the present television situation in the 
Miami and Fort Lauderdale area. Miami, witha 1950 city population 
of 249,276 anda 1950 metropolitan area population of 495,084, ranks 
as the 42nd largest city and as the 34th metropolitan area in the country. 
Five commercial channels, VHF Channels 4, 7 and 10 and UHF Channels 
23 and 33 have been allocated, and VHF Channel 2 is reserved for educa- 
tion, Stations on VHF Channel 2 (WTHS-TV); VHF Channel 4 (WTVH); 
VHF Channel 7 (WCKT); and UHF Channel 23 (WGBS-TV) 1/ are on 
the air. Construction of a third VHF commercial station on Channel 
10 (WPST) was authorized on February 7, 1957 but is subject to further 
proceedings as a result of court action. A construction permit for a UHF 

178 station on Channel 33 has been outstanding since 1953, but the 

station has never been built. Fort Lauderdale, with a 1950 population 
of 36,328 is less than one-sixth the size of Miami and located about 
25 miles north of that city. Two commercial channels, both UHF-- 
Channels 17 and 39--have been allocated. A station is operating on 
Channel 17 (WITV). WFTL operated on UHF Channel 39 from April, 
1953 to December 1954, and the construction permit for this station 
was deleted March 25, 1955. Since the “antenna farm” area, located 
about 14 miles north of Miami and about 10 miles south of Fort Lauder- 
dale, is utilized for the transmitters of all existing Miami and Fort 
Lauderdale stations, the four Miami stations provide Grade B or better 
service to Fort Lauderdale, and the Fort Lauderdale UHF station 
provides Grade B or better service to Miami. No stations in other 
cities provide Grade B service to Miami or to Fort Lauderdale, but 
the signals of the two VHF stations at West Palm Beach (Stations WPTV 
on Channel 5 and WEAT-TV on Channel 12) provide service to portions 
of the Grade B service areas of the Miami and Fort Lauderdale stations. 


A/ By letter dated April 1, 1957, Storer Broadcasting Company advised 
the Commission that it intended to suspend operation of WGBS-TV on 
April 14, 1957 for a period ending May 20, 1957, the expiration date of 
its current construction permit and that it had entered into a contract 
for the sale of most of the physical assets of WGBS-TV to the permittee 
of the Channel 10 station at Miami. 
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9. At the outset we must determine whether the conflicting 
proposals for the assignment of Channel 6 at Miami or to Fort 
Lauderdale would meet the technical allocation requirements, since 
if such a determination cannot be made with respect to each proposal, 
there is no need to proceed to the consideration of their comparative 
merit. Consideration was given to the possibilities offered by pro- 
posals calling for departure from the engineering standards in our 
Report and Order of last June in the general television proceeding 
and in subsequent decisions (See Memorandum Opinion and Order, 
FCC 56-1269, Docket No. 11532, released December 27, 1956), and 
we have repeatedly rejected such proposals, whether ona general or 
case-by-case basis, as a desirable or feasible means of effectuating 
our immediate objective of improving the opportunities for more 
effective competition among a greater number of stations in individual 
communities and areas pending a resolution of our long-range program 
to improve the television allocation structure. 

10. The assignment of Channel 6 to either Miami or Fort 
Lauderdale can be made without disturbing any other assignment or 
authorization. However, Gerico Investment Company concedes that 
its proposal to assign Channel 6 to Fort Lauderdale would not meet the 
minimum mileage spacing requirements of the Rules. Its proposal 
contemplates the utilization of the “antenna farm” used by Miami and 
Fort Lauderdale stations, and sucha location would be approximately 

= 190-193 miles instead of the required 220 miles from the transmitter 
od of Station WDBO-TV on Channel 6 at Orlando and barely 60 miles from 
Station WPTV on Channel 5 at West Palm Beach. While Gerico urges 
that it is technically feasible to protect these co-channel and adjacent 
channel stations from interference to the extent required by the Rules 
- by means of a directional antenna system, it offers no arguments in 
support thereof which were not fully considered and rejected in the 

‘<i general allocation proceeding. Since Channel 6 cannot be assigned to 
Fort Lauderdale in accordance with minimum spacing requirements, 
* it must be rejected. : 

179 11, . The assignment of Channel 6 to Miami can be accomplished 


in conformity with the Commission's minimum mileage separation 


requirements by locating the transmitter for a Miami Channel 6 station 
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south of Miami so as to maintain the required 220 mile separation 
from the co-channel station (WBDO) at Orlando and the required 
60-mile separation from the adjacent channel station (WPTV) on 
Channel 5 at West Palm Beach. However, the opponents argue 

that because of aeronautical considerations in the area around 
Homestead, Florida, where a site must be used to meet separation 
requirements, antenna towers of sufficient height cannot be utilized 
which would enable a station to cover Miami with the required city 
grade service. In our view, such a conclusion cannot be reached 
from the record. The record demonstrates that a transmitter can 
be located in an area south of Miami from where the requisite 
minimum city-grade signal could be placed over the city. The 
question of whether aeronautical hazards and limitations would pre- 
clude utilization of a particular site in this general area south of 
Miami in conformity with separation and coverage requirements is 
one which we believe can more readily be resolved, in connection 
with a particular station application or applications, where a specific 
proposal or proposals for a tower location and height are before us. 
We do not believe the record supports the basis for concluding that 
it would not be possible to obtain a satisfactory site. 

12, Orlando Broadcasting also opposed the allocation of 
Channel 6 to Miami on the grounds that it would cause destructive 
interference to substantial portions of its service area and that, 
since the mileage separation requirements precluded the use of the 
Miami “antenna farm” as the site for a Channel 6 station, the alloca- 
tion would be inconsistent with the Commission’s policy to encourage 
the development and utilization of “antenna farms”. Neither of these 
arguments has merit. Channel 6 in Miami would meet all allocation 
requirements, and the Rules provide that existing stations are afforded 
protection from interference by the minimum separation requirements 
and the maximum heights and powers. Television stations are not 
protected from any interference which may be caused by the grant of 
a new station in accordance with the allocation standards, and no 
reasons have been submitted in the instant case which we believe 
would warrant departing from this policy. With respect to Orlando's 
argument concerning our “antenna farm” policy, we wish to state that, 


while we recognize the decided advantages of so-called “antenna farms” 


af 
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in certain circumstances, we have never based our determination of 
whether a television channel should be assigned toa particular com- 
és munity on the question of whether an available “antenna farm” could 
BL, or could not be utilized in conformity with the Rules. We see no in- 
consistency in not doing so here, We do not believe that the fact that 
i. an “antenna farm” cannot be used should preclude the assignment of 
> a much-needed additional outlet. We likewise must reject the argument 
advanced by Orlando and WTVJ with respect to the possibility that a 
Miami Channel 6 station and Station CMQ-TV on Channel 6 at Havana, 


Cuba, may cause each other an unpredictable amount of interference 


a] 


« in the future, especially if the Cuban station should increase its power 
from time to time. We can draw no conclusion from the record as to 
the extent of potential interference over land areas which might result, 
r 180 and the allocation of Channel 6 to Miami would conform to our 
ae Rules. 2/ For these reasons, we are of the view that the Commission's 
i technical allocation requirements would permit the allocation of Channel 
6 to Miami. ) 
i 13. There remains for consideration the question of whether, 
- in light of all the factors, the assignment of Channel 6 to Miami would 
» further our program of improving the opportunity for effective com- 
petition among a greater number of stations. Both Storer Broadcasting 
Company and Gerico Investment Company indicate that since the com- 
mencement of operation of the second VHF commercial service in Miami 
° last July (Station WCKT on Channel 7), the competitive situation of their 
¥ UHF operations at Miami and Fort Lauderdale has worsened, Storer 
reports that it lost its network affiliation when Station WCKT commenced 
operation and since that time its UHF station has incurred continued sub- 
> stantial monthly operating losses. Gerico states that while it has thus 
> far retained its network affiliation, many of its advertising contracts 
were terminated with the inception of service by Station WCKT on Channel 


r 7, and it has managed to survive only on a marginal basis. Both parties 





af The domestic assignment standards of the Commission would not 


appear applicable in this instance to the specific relationship of Miami 
versus Havana television assignments on Channel 6, There is no 
bilateral agreement between this country and Cuba which would preclude 
the assignment of Channel 6 to Miami. 
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stress that the inception of a third commercial VHF service in Miami 
on Channel 10 will seriously endanger the chances of survival of their 
UHF operations. In fact, Gerico states that if a third VHF station is 
established in Miami, it is almost a certainty that it will be forced to 


cease operation of its Fort Lauderdale UHF station. a Our experience 


in other markets convinces us that the advent of a third VHF station in 
a market such as Miami would, in all probability, destroy the ability 
of the two existing UHF stations in the area to continue to provide 
service and eliminate the potentiality for other UHF stations on the 
UHF channels allocated to the area, as well as the possibility of more 
effective competition among a greater number of stations. Since the 
construction of a station on Channel 10 has now been authorized, a third 
commercial VHF station may be expected to commence operation in the 
near future. If, as a result thereof, UHF fails in this area, it would 
mean that the important, sizable and fast-growing Miami and Fort 
Lauderdale areas would be dependent upon only three commercial 
television services instead of the four commercial services now avail- 
able in the area. The allocation of a fourth VHF commercial assign- 
ment to Miami would make it possible partially to offset this loss in 
available services and would further our objective of improving the 
opportunities for effective competition among a greater number of 
stations. While the opponents urge that a Channel 6 station located 
south of Miami would be at a competitive disadvantage with the VHF 
stations located north of Miami at the “antenna farm”, we believe any 
such disadvantage would be of short duration and would not inhibit the 
opportunities for a Channel 6 station to compete on a comparable basis 
in the area. It is our judgment, therefore, that the allocation of Chan- 
nel 6 to Miami would serve the public interest by creating improved 
opportunities for comparable and effective competition and insuring the 


181 likelihood of more and better television service and more local television 
outlets ia the Miami area. 


ws Storer Broadcasting Company has now suspended operation of its 
UHF station at Miami, 
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13. Authority for the adoption of the amendment herein is 
contained in Sections 1, 4(i), and (j), 301, 303(a), (b), (c), (d), (e), 
(f), (g), (h) and (r) and 307(b) of the Communications Act of 1934, as 
amended, and Section 4 of the Administrative Procedure Act. 

14. In view of the foregoing, IT IS ORDERED, That effective 
June 3, 1957, the Table of Assignments, contained in Section 3. 606 of 
the Commission's Rules and Regulations, IS AMENDED, insofar as 
the community named is concerned, as follows: 


Amended to read: 


City Channel No. , 
‘Miami, Florida *2, 4, 6, 7-, 10%, 23-, 33 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris | 


(Seal of Commission) Secretary 


Adopted: April 24, 1957 
Released: April 29, 1957 


NOTE: Rules change herein will appear in Amendment 3-66. | 
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PETITION FOR RECONSIDERATION 


Comes now Gerico Investment Company, licensee of television 
station WITV, Channel 17, Fort Lauderdale, Florida, by its attorneys, 
and respectfully requests the Commission to reconsider its action of 
April 29, 1957, in the above entitled proceeding, assigning Channel 6 to 
Miami, Florida, for the reasons set forth below. 

1. By its action of April 29, 1957, the Commission effectively 
deleted UHF service in the Miami area and modified the license of WITV, 
the only existing UHF station in the area, without either directing a 
proceeding pursuant to the provisions of Section 316 of the Act, or 
directing WITV to operate on Channel 6 in conformity with the administra- 
tive action accomplished herein. WITV has, this day, filed with the Com- 
mission a “Motion for the Issuance of a Modified License.” A copy of the 
aforesaid Motion is attached hereto and made a part hereof by reference. 
.For the reasons set forth therein, the Commission erred in not directing 
WITV to operate on Channel 6, Miami, or, in the alternative, providing 
to WITV the hearing required under Section 316 of the Act. 

2. The Commission erred in not making findings based upon the 
only evidence of record with respect to the airapace considerations. in- 
volved in locating an antenna for Channel 6 at the required minimum 
mileage separation from the co-channel station in Orlando. In this 
connection, the Comments of WITV are herewith incorporated and made 

189 a part hereof by reference. .WITV submitted an exhaustive survey 
showing that, in order to comply with the Commission's standards, 
any person utilizing Channel 6 at the required separation point, must 
construct an antenna in excess of 800 feet in height. WITV also demon- 
strated that a structure of such height per se violates the standards set 
forth in Air Force. Regulation. ARR 86-3 and, further,.:that any 
such structure must, as a matter of course, violate the requirements 
of Part 17 of the Commission's Rules and Regulations relating to hazards 
to air navigation. However, the Commission stated that, “We do not 
believe the record supports the basis for concluding that it would not be 
possible to obtain a satisfactory site.” There was no evidence of record 
contrary to the data submitted by WITV and correspondingly absolutely 


no support for the above-mentioned finding by the Commission. 
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3. The Commission erred in rejecting, out of hand, the 
proposal by WITV that Channel 6 be assigned to Miami with the proviso 
that the facility be authorized for use at the antenna farm area at less 
than the required minimum mileage separation distance from co-channel 
station WDBO-TV, Orlando, and WPTV-TV, Channel 5, West Palm 
Beach, In this connection the Comments and Reply Comments of Gerico 
are herewith incorporated and made a part hereof by reference. In its 
only answer to Gerico’s contentions, the Commission stated that “while 
Gerico urges that it is technically feasible to protect these co-channel 
and adjacent channel stations from interference to the extent required 
by the Rules by means of a directional antenna system, it offers no 
arguments in support thereof which were not fully considered and re- 
jected in the general allocation proceeding. ” Not only was Gerico 
prevented from submitting information as to the possible uses of a 
channel at less than minimum mileage requirements in Miami, asa 
result of the Commission's specific direction in Docket 11532 that it 
would not consider proposals directed to individual markets, but the 
Commission now uses the absence of such information as the basis 

190 for its findings in this proceeding. .Furthermore, inasmuch as. 
this proceeding deals with the specifics of an individual market and is 
a proceeding whose purpose is to provide for the fuller utilization of the 
television spectrum, be it VHF or UHF, the failure of the Commission 
to consider Gerico’s proposal on the merits was that much more ob- 
jectionable. In any event, Gerico is entitled to a decision from the 
Commission dealing with the merits of its proposal and warrants 
something more than the treatment accorded to it in the decision, 
especially in view of the fact that the Commission has specifically 
relaxed its separation requirements in connection with a UHF authoriza- 
tion in a recent proceeding. If the decision to retain mileage require- 
ments is a policy matter, it should apply to all licensees of the Com- 
mission equally. It is not Gerico’s “arguments” which are at issue, 
nor a general policy against relaxation of the separation requirements. 
The Commission is here dealing with the use of a specific channel ina 
specific market where all legal and policy questions lead to the single 


conclusion that the proposal submitted by Gerico should be adopted. It 


is in the context of this proceeding and no other that the Commission 


must decide this question. 
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4. The Commission erred in failing to make findings based 
upon Section 307(b) of the Communications Act of 1934, as amended. 
Gerico specifically urged the 307(b) questions involved in the all oca- 
tion proposed in this proceeding and its Comments and Reply Comments 
in respect thereto are incorporated and made a part hereof by reference. 
Inasmuch as‘this is a quasi-legislative proceeding, the authority for 
which rests upon Section 307(b) of the Act, the failure of the Commission 
to apply the mandatory test contained in that Section is clear and demon- 
strable error. Among other things, a proper application of Section 307(b) 
should compel the Commission to reach the conclusion that Channel 6 
must be assigned to the Miami area in such a manner as to replace the 
service lost by making the assignment and that if other considerations 
do not permit this objective to be reached, then Section 307(b) requires 
191 that the Commission adopt’ the alternative to the VHF deinter- 
mixture proposal and delete one or more of the existing VHF channels 


in the market, thus permitting retention and expansion of television 


service in a manner consistent with the policy objectives not merely of 
Section 307(b) of the Act, but of Docket 11532. In addition, the failure of 
the Commission to apply, in paragraph 8 of its Order, the current official 


United States Bureau of the Census statistics relating to population of 
Dade and Broward counties and the cities of Miami and Fort Lauderdale, 
is further error, for those figures destroy the findings of this paragraph 
and heighten the 307(b) questions involved in a proper treatment of this 
case. All of the current official information, including data from the 
1954 United States Census of Business, was contained in paragraphs 58 
through 61 of the Comments of Gerico Investment Company filed herein 
on December 3, 1956. 

WHEREFORE, THE PREMISES CONSIDERED, Gerico Investment 
Company respectfully requests the Commission to reconsider its Order 
of April 29, 1957, in the above-mentioned proceeding, and (1) forthwith 
issue to Gerico Investment Company a modified license to specify opera- 
tion on Channel 6, Miami, Florida; (2) revise said Order to take into 
consideration the airspace and 307(b) questions involved herein, and (3) 
revise said order to assign the Channel so as to permit the use of the 


Channel at the antenna farm area with appropriate restrictions to protect 
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the rights of co-channel and adjacent channel stations which might other- 
wise suffer some measure of interference. 


Respectfully submitted, 


GERICO INVESTMENT COMPANY 


By /s/ Fred J, Eden, : Jr. 


WELCH, MOTT & MORGAN 


Its Attorneys 


Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D. C,. 


(CERTIFICATE OF SERVICE) 
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193 MOTION FOR THE ISSUANCE OF A MODIFIED LICENSE 


Comes now Gerico Investment Company, by its attorneys, and 
moves the Commission to issue to it a modified license to specify 
operation on Channel 6, Miami, subject to the filing by Gerico of ap- 
propriate technical information, In support thereof, it is respectfully 
stated as follows: 

1, Gerico Investment Company is the licensee of Television 
Station WITV which, since November, 1953, has operated on Channel 
17, Fort Lauderdale, Florida. 

2. WITV is the only UHF station in existence and operating in 
the Miami area. On April 13, 1957, Storer Broadcasting Company, 
permittee of television station WGBS-TV Channel 23 voluntarily left 
the air and sold its entire plant and equipment to WPST-TV, the newly 
authorized permittee of Channel 10, Miami. No other UHF stations have 
ever been constructed and operated in the Miami area. 

3. There are presently authorized and in operation two com- 
mercial VHF and one commercial UHF television stations in the Miami 
area. A construction permit has been granted for Channel 10, but that 
station is not yet on the air. All of the existing and proposed television 
stations have their antennas situated on an air-space approved antenna 
farm approximately 14 miles north of Miami and 10 miles south of Fort 
Lauderdale. WITV, operating with nearly 500,000 watts visual power 

194 provides the same quality signal to Miami and Fort Lauderdale as 
do the existing and proposed VHF stations. 

4. Since 1954, the Commission has had before it, generally, the 
question of the validity of its allocations policies promulgated in the 
Sixth Report and Order which led, in the first instance, to the deliberate 
intermixture of VHF and UHF television assignments. Insofar as the 
Miami area is concerned, Gerico has urged since it filed its “Petition 
for Deintermixture, Order to Show Cause, and Stay” on April 14, 1955, 
that the intermixture policy was invalid and has proposed that the Com- 
mission provide for virtually unlimited competitive television in this 


major market by means of total or partial deintermixture on a UHF basis,2/ 


1/ 


— As analternative to complete UHF deintermixture of the market, Gerico 
also proposed that the Commission “partially” deintermix Miami by leaving 
the existing, pre-freeze VHF station, Channel 4, untouched, but deleting the 
remaining VHF assignments. 
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Gerico’s proposals were made at a time when only a pre-freeze VHF 
television station was in existence in the Miami area and no final 
decisions had been made in either of the two pending comparative pro- 
ceedings among applicants requesting authorizations on Channels 7 

and 10. In connection with its Petitions requesting rule-making pro- 
ceedings looking toward the deletion of VHF channels in Miami, Gerico 
also requested that the Commission defer action in the Channel 7 and 
Channel 10 proceedings, 

5. The Commission declined to withhold action on its compara- 
tive proceedings in Miami, as it similarly declined with respect to 
Madison, Evansville, Corpus Christi, Peoria, and other UHF trouble 
spots, which decision, as to Miami, was upheld by the Court of Appeals 


in Gerico Investment Company v. FCC, U.S. App. D.C. 
, decided January 17, 1957, The Court, in affirming the Com- 


mission, followed its earlier decision in Coastal Bend v. FCC, 231 F 2d 


195 498, holding that it was not an abuse of discretion for the Commission 
to continue to make authorizations for VHF channels assigned under a 
valid and subsisting rule while considering changes in its rule making 
policies in another proceeding. : 

6. In the meantime, the Commission had commenced the pro- 
ceedings in Docket 11532, looking toward revisions in its overall alloca- 
tions policies. In this connection, Gerico’s request for partial deinter- 
mixture of the Miami area on a UHF basis had been “denied” for the 
time being, subject to the outcome of the matters under consideration in 
Docket 11532 and the policies which might thereby be formulated. 

7. In June, 1956, the Commission terminated the proceedings 
in Docket 11532 and reversed its prior policy of intermixing VHF and 
UHF allocations. It thereupon instituted a series of “remedial” rule- 
making proceedings in an effort to undo, so far as possible, the havoc 
created by its earlier allocations under the policies created in the Sixth 
Report and Crder, and, meanwhile, took other steps to produce informa- 
tion, research and development which could lead to a complete revision 
of all allocations for commercial television on a nationwide basis. 

8. By June, 1956, the Commission had authorized operation of 
a station on Channel 7 in Miami, and was nearing the conclusion of its 
deliberations with respect to Channel 10. However, in denying, earlier, 


the requests to “stay” its proceedings in the VHF comparative proceedings 
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in Miami and elsewhere, pending the outcome of the various individual 

rule-making proposals, and, later, of the outcome of Docket 11532, tne 

Commission had vigorously asserted that nothing it did in its adjudicatory 

proceedings could or would affect its ultimate decision to corner the VHF- 

UHF structure in any given market, should such a course be found desirable 

as a result of the general rule-making proceedings being conducted in Docket 

11532. The Commission clearly indicated that, with respect to VHF authori- « 

zations, the entire situation was ina state of flux and that it had no intention ~ 

of binding itself to a specific course of action because of its interim decisions, 
196 if any, in the various adjudicatory proceedings in the areas affected. 

The essential rule-making question, whether to make the Miami area VHF 

or UHF, was then still open. 

9. In concluding the proceedings in Docket 11532, the Commission 

proposed to undo the UHF-VHF dilemma in Miami by tentatively propaing 

to allocate an additional VHF channel to the area, a proposition considered 

“more meritorious than deletion of two or all VHF channels from Miami, 

as some petitioners and parties to this proceeding have proposed.” It 

thereupon invited comments, in Docket 11756, to a proposal to add Chan- 

nel 6 to Miami. Among the factors to be considered, however, was 

“whether the addition of a new VHF assignment would be consistent with 

the objective of improving opportunities for effective competition among 

a greater number of stations”: Of course, the Commission's proposal 

to deintermix Miami ona VHF basis was no more final at this point 

than were its various proposals to deintermix other markets on a UHF 

basis. Each proposal required the formality of rule-making proceedings 

and critical examination in the light of the Commission’s new policy 

leading toward the elimination or assignment of VHF facilities in order 

to accomplish “more effective competition among a greater number of 

stations,” and thus finally to achieve, insofar as now possible, the design 

of the Sixth Report and Order which had been so hopelessly frustrated by 


the Commission’s earlier insistence on intermixture as a fundamental 


policy of allocations. Meanwhile, the Commission's adjudicatory pro- 
ceeding with respect to the one remaining VHF channel in Miami con- 
tinued apace. 

197 10, After Comments were filed by a number of parties, the 
Commission, on April 29, 1957, issued its final Report and Order in 


Docket 11756 assigning Channel 6 to Miami, It is unnecessary to review 
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in detail the substance of the matters which were presented to the 
Commission for consideration in this proceeding, for, insofar as the 
present Motion is concerned, it is the fait accompli which is of im- 
portance. It may be observed in passing, however, that Gerico’s 
Comments, which were based upon an exhaustive analysis of the air- 
space limitations in the area which the antenna for any station serving 
Miami on Channel 6 must be located, and the acute 307(b) factors 
raised by the proceeding, sufficiently suggested to the Commission 
that the proposal involved would not, in fact or law, be “consistent 
with the objective of improving the opportunities for effective com- 
petition among a greater number of stations, ” : 

11. Three questions, in reality, were resolved by the Com- 
mission's Decision of April 29, 1957, concluding the Miami, Channel 6 
proceeding. As noted above, the proposed rule making in Docket 11756 
required, by its own terms, a decision based upon the Commission's 
new allocations policy and whether Miami was to become VHF or UHF 
was, therefore, a question which could only be resolved upon 'the record 
of this proceeding. In addition, the Commission, earlier, had speci- 
fically disclaimed that its contemporaneous processing of the competitive 
applications for VHF allocations in the Miami area and elsewhere would 
in any way affect its decisions in its rule-making proceedings. Indeed, 
were it otherwise, it may reasonably be stated that the Commission's 
position with respect to the issuance of “stay” orders in the adjudicatory 
proceedings could not have been sustained by the Court of Appeals in the 
light of the Ashbacker doctrine. By its Order of April 29, 1957, the 
Commission decided (1) to continue with its VHF authorizations, thus 
making of Miami a tight little VHF island; (2) to allocate an additional 
VHF channel to replace the “available” UHF service which would be 
lost as a result of permitting the operation of three commercial VHF 

198 stations in Miami; and, (3) to proceed in Miami by means of VHF 
rather than UHF deintermixture, thereby rejecting, finally, the alterna- 
tive solution to the Miami problem which would have led to the deinter- 
mixture of the market on a UHF basis. The Commission stated, in 
its Order in Docket 11756: | 

“Our experience in other markets convinces 
us that the advent of a third VHF station in 


a market such as Miami would, in all prob- 
ability, destroy the ability of the two existing 
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UHF stations in the area to continue to 

provide service and eliminate the potentiality 
for other UHF stations on the UHF channels 
allocated to the area, as well as the possibility 
of more effective competition among a greater 
number of stations. ” 


thus clearly indicating that its decision involved not merely the addition 
of a channel to compensate for the loss of a presently existing service, 
but included the decision to continue with the present VHF authoriza- 
tions, as such. In any event, inasmuch as the Miami area involved 
the presently pending failure of the intermixture policy of the Sixth 
Report and Order, the Commission would necessarily have been faced, 
had it decided that the addition of a fourth VHF channel would not have 
met the new policy set forth in Docket 11532, with the next question of 
whether to permit the existing allocations to remain unchanged or 
whether to proceed to deintermix the market ona UHF basis. Either 
decision would have resulted in deintermixture; the first ona VHF 
basis, without the saving virtue of a compensating VHF channe!; the 
second on a UHF basis with the opportunity for virtually unlimited 
competition among stations. 

12, Stripped of all of its unessential and complicating ingredi- 
ents, the Order of the Commission of April 29, 1957, answered the 
simple question, whether to dispose of UHF service in the Miami area. 

199 13. By deciding to adopt the VHF route, the Commission 
effectively and purposeful’y deteted UHF service in Miami. The 
decision was made in the full knowledge that sucha result would be 
forthcoming. At the same time, the Commission proposed to “offset 
this loss in available service(s!” by adding a new VHF channe:, WITV 
is now, and was, at the time the decision was issued, the only existing 
“available” UHF service in the area. 

14. By deciding to adopt the VHF route, the Commission also 
modified WITV’s license as the sole existing UHF station in the market 
to precisely the same extent and effect as it proposed to modify the 
licenses of the existing VHF stations in Evansville, Fresno and 
Schenectady. Of course, it was not necessary, technically, physically 
to expunge the UHF channels from the Table of Assignments in Miami, 
or Norfolk, or New Orleans, in order to accomplish the identical result 
sought to be reached in Evansville, Fresno or Schenectady, the deletion 


of a class of service. It was only necessary for the Commission to 


decide to proceed with the assignment and authorization of additional 
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VHF channels. The intermixture question, however, was the same in 
. each of the afore-mentioned proceedings. At no time, however, in 
connection with the Miami proceeding, after deciding to eliminate UHF 
=e service in the market, did the Commission comply with the compulsory 
requirements of Section 316 of the Communications Act of 1934, as 
amended. . : : 
15. Inasmuch as VHF occupies the favored competitive. position 
in every market and VHF saturation inevitably leads to the destruction 
of UHF service, the procedures set up by the Commission in the UHF 
; deintermixture proceedings requiring the actual deletion of the VHF 
channels from the Table of Assignments and the issuance of show cause 
orders under Section 316 of the Act in connection with the acknowledged 
modifications of licenses or permits involved, unfairly and unjustly 
favors the VHF licensees of the Commission as opposed to the UHF 
200 licensees whose authorizations are, nevertheless, as effectively 
modified by VHF deintermixture proceedings, but without such overt 
benefits, It is unfortunate, in itself, that the UHF fraternity is subject 
to discriminatory trade practices on every hand. It would be doubly 
unfortunate were the UHF licensees to be the subject of discriminatory 
practices by the Federal Communications Commission. | 
16, Furthermore, in each of the UHF deintermixture proceedings, 
the Commission has provided a substitute channel to each of the licensees 
involved (cf. proceedings relating to Evansville, Fresno, Peoria, Spring- 
field and Schenectady). And, where no conditional grant was involved 
(i,e., Evansville, Fresno and Schenectady) the Commission has uniformly 
required that the licensee involved “show cause” why it should ‘not operate 
on the substituted channel. By analogy, it is clear that the Commission 
4 should have required, in the Miami VHF deintermixture proceeding, 
that WITV “show cause” why its license should not be modified to 
specify Channel 6, Miami, where such a channel was available and 
specifically allocated to replace the “available” UHF service to be lost 
asa result of the Commission's decision. Of course, had sucha 
“substitute” channel been unavailable, Section 316 of the Act would still 
have applied, but only to the extent that it would have been necessary 


for the Commission to carry the burden of showing that the service in 


question should be deleted in its entirety. 
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17. In short, the Commission has decided to delete UHF service 
in the Miami area in favor of VHF saturation. It has also decided to 
allocate a VHF channel to “offset this loss in available service(s)” by 


assigning Channel 6 to Miami. WITV is the only existing UHF service 


“available” in the entire area. Its assignment has been deleted as a 


result of the Commission's action. It is entitled, as a.matter of right, 
to the channel allocated to replace itas a UHF service. Unless it cares 
to create a double standard of allocations procedures for VHF and UHF 
201 licensees, the Commission should now issue to WITV a modified 
license to comport with the action previously taken. Of course, this re- 
quest is not made in an adversary proceeding, nor is it inimical to any 
policy or procedural requirements heretofore adopted by the Commission. 
In substance, WITV merely requests the Commission to issue to ita 
license to conform to accomplished administrative action. 

18, Gerico hereby waives its rights to a show cause proceeding 
under Section 316 of the Act provided, however, that the Commission 
issue to Gerico a modified license specifying operation on Channel 6, 
Miami, subject of course, to the filing by Gerico of appropriate 
engineering information to comply with the technical specifications 
required. In the event that the Commission should decide, for some 
reason, that WITV is not entitled to Channel 6, WITV hereby requests 
that the Commission forthwith proceed with the statutory proceeding 
required by Section 316 of the Act. In this connection, it should be 
noted that such a proceeding could not be conducted in a vacuum and 
that it would be necessary to consolidate-the show cause action with 
the pending comparative proceedings for both Channels 7 and 10, since 
the right of WITV to retain its license is not abstract but legally related 
to the question of whether the WITV service should be deleted in favor 
of service from Channels 7 and 10. Of course, these questions will all 
be avoided if the Commission grants the primary relief herein requested. 

19, It is respectfully requested that the Commission give early 
consideration to this matter in order that service on the new channel may 
be commenced without delay. In this connection it is noted that ABC is 
in the process of searching for a VHF affiliate and that it is quite possible 
that the NBC affiliation may become available to television stations in the 


area, should the Commission promptly implement the mandate of the Court 





i 
202 of Appeals in Sunbeam Television v, FCC, U.S. “App. D.C. 
» decided March 18, 1957. WITV’s ability to compete for the 
available network affiliations is presently seriously impaired due to the 
lack of assurance from the Commission that it is now entitled to operate 
on Channei 6, Additionally, early consideration of this matter will fore- 
stall the possible expenditure of time and money by persons who may 
otherwise attempt to apply for Channel 6, | 
WHEREFORE, THE PREMISES CONSIDERED, Gerico Investment 
Company respectfully requests that the Commission issue to it a modified 
license specifying operation on Channel 6, Miami, Florida, subject, of 
course, to the filing by WITV thereafter of such information returns as 
may be necessary to provide the Commission with the technical informa- 
tion required to authorize such operation. In the event that the Commission 
denies, for any reason, WITV’s request for its modified license, it is 
hereby requested that the Commission forthwith initiate the Section 316 
proceeding required by law, consolidating such proceeding with the 


comparative proceedings relating to Channels 7 and 10 in Miami. 


Respectfully submitted, 


GERICO INVESTMENT COMPANY 


By /s/ Fred J. Eden, JX. 


WELCH, MOTT & MORGAN 


Its Attorneys 
‘Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 


May 29, 1957 


(CERTIFICATE OF SERVICE) 
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248 REPLY OF GERICO INVESTMENT COMPANY TO 
THE OPPOSITIONS OF (1) THE ASSOCIATION OF 
MAXIMUM SERVICE TELECASTERS, INC., (2) 
CHERRY BROADCASTING COMPANY, AND (3) 
JOHN H. PHIPPS 


Comes now Gerico Investment Company, licensee of tele- 
vision station WITV, Fort Lauderdale, Florida, by its attorneys, 
and submits its Reply to the Oppositions of the Association of 
Maximum Service Telecasters, Inc., (MST), Cherry Broadcasting 
Company (WDBO-TV), and John H. Phipps (WPTV). In support 
thereof, it is respectfully stated as follows: 


A. Reply to Opposition of MST 

1, Generally, MST opposes WITV’s request that the Com- 
mission assign Channel 6 to the Miami area with authority to locate 
the transmitter for the channel in the antenna farm area at less than 
the current mileage separation from Channel 6, Orlando, and Channel 
5, West Palm Beach, for the following reasons: 

a. The Commission has “consistently” rejected 
reduced mileage separations as a matter of general 
allocations policy (Opposition, paras. 5-13; 17-19); 

249 b. There is insufficient information available to 

“assure protection” to existing co-channel and ad- 
jacent channel stations (Opposition, paras. 4, 14-15); 

c. Adoption of the WITV proposal would cause 
“modification” of the licenses of WDBO-TV and 
WPTV (Opposition, para. 16). 

2. There is no really simple answer to any of MST’s contentions 
and Gerico would be the last to contend that its proposal is not without 
troublesome aspects. As will be seen more fully in subsequent para- 
graphs, the most difficulty is caused, not by Gerico’s proposed solution 
to the problem, but by the very nature of the problem itself. 

3. MST approaches the Gerico proposal as if the entire general 
allocations policy of service area protection based upon mileage separa- 
tions and the functions of power and antenna height were at stake. It 
is not. Gerico requests merely that the Commission waive its Rule in 
this case, for considerations peculiar to this case, to accomplish sub- 


stantial justice in this case, and to answer the legal and policy questions 
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posed by this case. And, it is submitted, there is a vast difference 
between waiver and abandonment. In asking for waiver of the Com- 
mission's Rules in order to do justice in this case, Gerico is appealing 
to the discretion of the Commission in an area in which the Commission 
can legitimately exercise discretion based upon the unique considera- 
tions here involved and can properly exercise its legislative powers to 
solve a difficult problem in the context of its own facts. In contending, 
as Gerico does, that the Commission has erred in failing to give con- 
sideration to the merits of this case, Gerico relies upon the principle 
that it is an abuse of discretion for the Commission uniformly to deny 
consideration of the individual merits of allocations proposals on the 
250 basis of what has become, through practice, a rule of absolute 
exclusion unrelated to fact or experience. United States v. Storer 
Broadcasting Company, 351 U.S. 192, 76S. Ct. 763 (1956); Cé. 
National Broadcasting Co. v. United States, 319 U.S. 190, 63S.Ct. 
997, , 

4. There are many good reasons why the mileage separation 
technique of protecting service areas is now of extremely doubtful 
validity, but the general question of assignment techniques is of 
significance here only to the extent that it sheds light on the specific 
probiem in this case. For the purpose of providing background for 
the immediate considerations of this case, some discussion of the 


general problem is pertinent. 


5. The most important fact to be kept in mind is that the 


assignment of television facilities by means of mileage separations 
is nothing more thana technique. It is a mechanical method of dis- 
tributing facilities and nothing else. What is at issue, therefore, 
whether on a generalbasis, or ina request for waiver ina specific 
case, as here, is only a matter of the technique of providing pro- 
tection to the service areas of television stations. 

6. To be sure, the technique has two functions. First, it 
protects, mechanically, the service areas of existing stations. Second, 
it arbitrarily insures a mechanically identical service area for the 
newly allocated station. But regardless of the functions, mileage 


separation allocation is merely a technique, 
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7. As a method of meeting functions, however, mileage 


separation is a technique which has outlived its usefulness. There 


can be no serious question that the mileage separation technique 


had essentia! validity at the time it was adopted in connection with 
the Sixth Report and Order. In the light of uncertain technical 
information, it was the simplest and most expedient way of pro- 
viding service area protection to television stations, and, at the 

253 same time, the clear channel concept implicit in the technical 
guarantee of equal service areas (i.e., the single class of service 
theory) was designed to bring to all parts of the United States at 
least one television service within the meaning of the first priority 
and the essential raison d’etre of the Table of Assignments, itself 
(assuming, of course, that potential broadcasters followed the power 
and antenna height instructions of the Sixth Report and Order’. Ina 
word, the Commission drew circles and more circles and, theoretically, 
at least, blanketed the United States with a first television service. 

8. But the Sixth Report and Order was fundamentally static 
in approach and methodology. Just how static it was has only now 
become apparent as a result of the appalling failure of the UHF inter- 
mixture policy as a technique of allocations, It is not necessary to 
elaborate upon the proposition that, for all but a few islands of sus- 
pended animation, television service is limited to the VHF band; it is 
only necessary to observe that despite the UHF failure, the first 
priority of the Sixth Report and Order has been substantially ac- 
complished; that authorizations have been made for approximately 90 
per cent of the VHF allocations; and, that there remain an insignificant 
number of markets in which additional VHF allocations can be made on 
the basis of existing mileage separations. The mileage separation 
technique has accomplished the objective of the Sixth Report and Order, 
but it can do nothing to meet future demands for television facilities. 

9. The Commission has authorized a continuing study of 
methods to break through the rigid barrier of the Sixth Report and Order 
methodology, ona genera! basis, and the outcome of the current studies 
is naturally shrouded in doubt. One thing is certain, however. If the 

252 Commission ultimately retains VHF as a television broadcast 
medium, it must finally abandon uniform mileage separations as an 
allocations technique. For, under the present system the development 


of television broadcasting is substantially finished, 
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10. It is therefore seen that the mileage separation technique 
of allocations has but limited present applicability as a solution to 
allocations functions and that the Commission's allocations policy, in 
this respect, has lost, through the passage of time, much of the essence 
of its original validity. . | 

ll. To the extent that the MST opposition is devoted to a dis- 
cussion of the “consistent” rejection by the Commission of reduction 
in mileage separations as a general policy, the opposition is dealing 
with a question which has no essential relationship to the problem in 
this case. Furthermore, it is based upon considerations which were 
recognizably pertinent to the formulation of the Table of Assignments 
in the Sixth Report and Order, but which have no special relevance to 
the future development of television in the VHF band. Finally, the 
past “consistent” rejection by the Commission of allocations proposed 
on a basis other than mileage separations cannot be, in and of itself, 
the reason for denying such a proposal in this case. United States v. 
Storer Broadcasting Company, supra. 

12. It is to the facts and legal considerations inherent in this 
case that we must look to determine whether a waiver of the mileage 
separation technique may be justified, or, indeed, required. , 

13. As. Gerico pointed out, both in its Comments and in its 
Petition for Reconsidexation in Docket 11756, there is an acute 307(b) 
problem in this case which can only be solved, ona fair and efficient 


basis, through the adoption of the Gerico proposal. 


14. WITV is the only television station providing a local service 


to Fort Lauderdale, Florida, within the meaning of the second priority 
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of the Sixth Report and Order. It also provides a reception service, 


within the meaning of the first, third, and fifth priorities of the Sixth 


Report and Order, to Miami, Fort Lauderdale, and surrounding com- 


munities. It is also the only “available” UHF service in either market. 


The fundamental purpose of the proceedings in Docket 11756 was to undo 


the mischief of the Commission's former intermixture policy in the 


Miami-Fort Lauderdale area and to replace the loss to the public of 


“available” UHF service which was deleted as a result of the said 


proceeding. 


15. Section 307(b) of the Act, of course, is by its own terms 


mandatory in appiication. That is, independent of the conclusion the 


Commission might reach in this case, it must nevertheless apply the 
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standard of fairness, efficiency and equity to the facts of this case in 

order to avoid committing legalerror. For the reasons urged in Gerico’s « 
Comments (See paragraphs 58 through 61 of Gerico’s Comments for cur- 

rent statistical information as to Fort Lauderdale}, Reply Comments and < 
in its Petition for Reconsideration, it is clear that Section 307(b) of the 

Act would be satisfied by adoption of the Gerico proposal, but that it «. 
would not be satisfied by adherence to the mileage separation technique 

which would permit WITV’s service to be only partially replaced. In 

other words, in the 7ight of Section 307(b> of the Act, which favors 

adoption of the Gerico proposal, there must be some compelling public “ 
interest consideration present in this case for the Commission to reject 

the proposal and adhere to the arbitrary mileage separation technique 

at the expense of substantial justice to Fort Lauderdaie as a community. 

16. Next, the airspace considerations limiting the use of tall “ 
structures South of Miami must be held to weigh heavily against retention 
of the mileage separation technique of solving the problem in this case, 
For the purpose of argument, Gerico wil’ assume that the Commission 

254 has sufficient latitude of discretion to permit the erection of a ai 


structure 1,000 feet or more in height in an area in which, by applica- 


A 


tion of existing criteria, any structure 300 feet or more in height would 
constitute, prima facie, a hazard to air navigation, Again, however, 
there must be a fair and reasonable balancing of interests and it must 
be conceded that all public interest factors strongly favor location of » 
the transmitter so as not to create a hazard to air navigation. To ad- | 
here dogmatica!!ly to the mileage separation technique to solve the : 
problem of this case, the Commission must find some independent 

public interest consideration of compelling magnitude. Furthermore, 

the Commission should bear in mind the fact that the problem of balancing 
interests has kept the Selma tall tower case in hearing for more than two 
years where there was not evena prima facie violation of existing criteria 
relating to hazards to air navigation. 

17. Asa corollary to the matters discussed in the prior para- 
graph, the Commission shou‘d aiso weigh the fact that interested industry 
and military graps participated in carving out an antenna farm area 
North of Miami for the.express purpose of permitting the erection of 
tall structures for television broadca sting which would otherwise be { 
hazards to air navigation. The creation of the farm was made possible 


by rearrangements of theretofore existing airways and through concessions 
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from the airspace interests. In the light of these facts, and in the 

light of the Commission's own policy favoring multiple use of existing 

structures so as to avoid creation of additional hazards, independent 

> of whether the.Commission actually favors, as a matter of policy, the 
use in every case of an available antenna farm area, there should be 

é some urgent public interest consideration favoring retention of the 
mileage separation technique to justify denial of the Gerico proposal, 

255 18. Other factors, pertinent to this case, warrant considera- 

tion by the Commission as a part of its deliberations on Gerico’s 

< request for waiver. WITV is an existing and operating station. It 

has a tower in existence and capable of supporting a VHF antenna, 

It has studio facilities and technica! equipment in place and available 

for use in the operation of the new channel. Its staff is all available 

in the Fort Lauderdale area. Its network communications are es- 

tablished and in existence at its present location. If the waiver should 

be granted, Channel 6 could be in operation in the area within a matter 

of weeks, thus assuring to the public a continuity of service which is 

otherwise in extreme doubt. | 


19, Similarly, the present request for waiver is clearly 





distinguishable from cases in which a new channel or a modification 
of an existing allocation is sought. Here, the Commission has specifi- 
cally sought to replace a presently available UHF service witha VHF 

Y channel, and the factors which make replacement desirable should be 
- controlling rather than independent allocations policies. Obviously, 

v the considerations present in this case are not ones likely to be en- 

countered in connection with new allocations or requests for modifics= 

o tion of existing allocations, And, in any event, a denial of waiver based 
upon a fear that this exercise of discretion might pave the way for ad- 
ditional modifications of existing allocations ona basis other than the 


mileage separation technique would be manifestiy unjust and would 


y ignore both the right of Gerico to request, and the duty of the Com- 
mission to grant, waiver of a rule based upon considerations pertment 

= to this specific problem. United States v. Storer Broadcasting Company, 
supra. 

> 20, Gerico has discussed, at some length, its position in this 


case for it is clear that MST (as well as WDBO-TV) has misconstrued the 
nature of the Gerico proposal. There remains for consideration, the 


question of what factor or factors may be applied to the problem in this 
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case which would favor denial of the Gerico proposal. In essence, 
MST's second point is concerned with this problem, although indirectly. 


256 21. As noted above, the mileage separation technique, as any 


other technique, satisfies two a'locations functions. It is to the first 


of these functions, namely protection of the service areas of existing 
stations, that the Opposition of MST is principally addressed. 

22. MST urges that there is nothing in the Commission's Rules 
or the Standards which would provide a basis for waiver of the mileage 
separation technique in this case, or which would “assure” appropriate 
protection for existing co-channe! and adjacent channel} stations. To 
the extent that the Commission's Rules do not define objectionable 
interference, MST’s position is obvious!y correct. But, MST’s con- 
clusion is patently defective. 

23. Section 3.612 of the Rutes provides as follows: 


“Permittees and licensees of television broadcast 

stations are not protected from any interference which 

may be caused by the grant of a new station or of 

authority to modify the facilities of an existing station 

in accordance with the provisions of this subpart. The 

nature and extent of the protection from interference 

accorded to television broadcast stations is limited 

sole2y to the protection which results from the mini- 

mum assignment and station separation requirements 

and the rules with respect to maximum powers and 

antenna heights set forth in this subpart, ” 
This, however, is a Rule of negative application. That is, read more 
properly it provides that television stations are required to accept as 
much interference as would be caused by the operation of co-channel or 
adjacent channel stations using maximum power and antenna height at 
the minimum mileage distance, but no more. Without going to the under- 
lying technical standards of the Third Report and Order and their obvious 
interpolation into the mechanica‘ standards of the Sixth Report and Order, 
it is nevertheless clear that there is available a method for determining 
not what is or is not objectionable interference, as such, but the pre- 
dicted value of coverage for a television station operating at maximum 
power and antenna height at the minimum distance from another co- 
channel or adjacent channel station. Thus, although the Commission's 
Rules do not define interference, as such, the height and power curves 


furnish a basis for computing the service area of a proposed station. 
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Parenthetically, it may be noted, in answer to MST's contention that 
the Rules provide no basis for judging “whether a WITV directional 
anteta could actually afford the required protection,” (Opposition, 
para. 11) it should be noted that the height and power curves are as 
applicable to directional systems, which are authorized by the Rules, 
as to non-directional systems. | 

24. Thus, it is possible entirely within the framework of the 
Rules not merely to predict the technical coverage of a station using 
maximum power and antenna height, but by regulating power, height 
and by directionalizing, to achieve the same predicted values of 
coverage for a station which might be situated at less than the required 
mileage separation. Because, under the Commission's Rules, pro- 
tection to service areas is a function of power, height and distance, it 
is unnecessary specifically to define objectionable interference, as 
such, although, if necessary, this can be done by reference to the 
technical standards of the Third Report and Order as well as to other 
data. | 


25. To the extent that MST argues that the height and power 


curves do not establish a proper basis for predicting the coverage of 

a television station under the circumstances here under consideration, 
MST is making the same argument which was found objectionable by 

the Court of Appeals in Butterfield Theatres, Inc. v. Federal Communica- 
tions Commission, 91 U.S. App. D..C. 71 (1956). 

26, Thus if Gerico proposes operation from the antenna farm area 
with predicted coverage in the direction of Channel 6, Orlando, and Channel 
5, West Palm Beach, not in excess of the coverage which would be obtained 
by operation at maximum power and antenna height at the required mileage 
distance, it will, within the theory of the Commission's Rules, afford those 
stations the same protection as that which they would be entitled to under 
the present technique. As will be seen, in subsequent paragraphs, however, 
Gerico is willing to undertake substantially a greater burden than this. 

258 27. At this stage of the art, no question exists as to the technical 
feasibility of the Gerico proposal. If any question exists, it a as noted 
above, as to the amount of protection required and may conceivably be 
one of definition, Although MST asserts, without any supporting data, 


that the performance of television directional antennas is “uncertain” 
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and incapable of prediction (Opposition, paragraph 15}, a statement 


which may have had some validity at the time of the preparation of 
the Sixth Report and Order, there is ample information available to 
confirm reliance upon the operation of directional systems. Indeed, 
WITV, itself, has been operating with a directional antenna for more 
than three years with excellent results. 

28. The second allocations function, presently satisfied by the 
mileage separation technique is the provision of equal service areas 
for newly authorized stations, i.e., the single class of service theory. 
As MST correctly observes (Opposition, para. 12), the Commission 
has expressed concern over the possible limitation upon service areas 
of stations which might be authorized at less than maximum power and 
antenna height and at less than the minimum separation distances. 

Again, it must be kept in mind that Gerico is requesting a waiver of 
the Rules and not a change in allocations policies or principles and 
that principles of broad applicatimare not necessarily relevant to the 
problems of this case, 

29. As tothis case, operation of Channel 6 from the antenna farm 
area with antenna height of 500 feet, with maximum power, and witha 
directional system of less than 10 db suppression, which would afford 
the adjacent and co-channel stations full protection, would substantially 
increase the population within the predicted City grade and grade A and 
B service areas as compared with operation from a transmitter site 
South of Miami at the required separation distance and with maximum 
power and antenna height of 1,000 feet. As a matter of fact, therefore, 
a grant of the waiver in this case would be more consistent with the clear 

259 channel concept than would a denial. In any event, it is obviais that 
the Gerico proposal could not be denied on the basis of the single class 
of service concept and through any fear of restrictions that might be 
placed upon the service area of the proposed station, for this cannot 
find support in fact. 

30. Finally, MST argues, as its third point, that a provision 
for waiver in this case would, in and of itself, operate to “modify” the 
licenses of WDBO-TV, Channel 6, Orlando, and WPTV, Channel 5, West 
Palm Beach. MST is mistaken. It is the protection from interiexenee to 
which those channels are entitled which is a part of their licenses, not 


the technique by which such protection might be afforded. Thus, adoption 
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of a proposal which would not cause any more interference to those 
channels than they are presently required to accept could not operate, 
in any way, to modify the licenses involved. It is the right to be free 
from interference which is determinative and not the method by which 
the right is protected. : 

31. Inthis connection, both MST and WDBO-TV argue that 
Gerico should assume the burden of proving that its proposal would not 
cause interference to the affected stations. Apparently both parties 
have overlooked the fact that Gerico specifically requested waiver 


conditioned upon a requirement by the Commission that a showing be 


made, prior to authorization for the use of the channel, that protection 
would be afforded to Channeis 5 and 6, Gerico has no desire to shirk 
this burden; indeed, it is only proper that it should satisfy the Com- 
mission that it will protect the interests of Channels 5 and 6, inasmuch 


as it is Gerico which is the moving party. 

32. Although the essential question here presented is an allocations 
question, involving as it does, the application of Section 307(b) of the Act, 
together with the numerous other factors present in this case, Gerico is 
aware that it may be possible for the Commission to make a more in- 
formed judgment on the question of waiver if it has before it a specific 
proposal, with all pertinent technical data. For a considerable period 

260 of time, Gerico has had in preparation a complete technical pro- 
posal for the use of Channel 6 at the antenna farm area either through 
waiver of the mileage separation and directional antenna provisions of 
the Commission's Rules, or upm an experimental basis. The direction- 
al system has been designed and the specifications submitted to RCA 
for design of the equipment. Likewise, consultations have been had with 
officials of RCA to determine the results of recent experimentation with 
its precise carrier offset equipment and the availability of such equip- 
ment for use by Gerico, The complete proposal will be ready for sub- 
mission to the Commission within a week or ten days, depending upon 
the date on which RCA is able to furnish Gerico with the requested 
antenna equipment information. 3 

33. Finally, it may be noted that MST does not altogether oppose 
adjustments in the present allocations structure, inasmuch as it advocates 
that there be “no deviation from the minimum co-channel and. adjacent 


channel mileage separation requirements until adequate substitutes, based 
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upon full and reliable technical data and sound engineering principles, 
are developed.” It seems to Gerico that the only way in which TASO will 
ever receive the “full and reliable technical data” to which MST refers, 
will be through a program of authorization such as that proposed by 
Gerico, whether it be by waiver or by experimentation. It does not 
seem to Gerico that it would be unreasonable for the Commission to 
require Gerico to furnish measurements at periodic intervals or to 
undertake to make whatever adjustments in its directional system may 
be necessary in order to insure future protection to Channels 5 and 6 
based upon measured confirmation of predicted data, as a preliminary 


condition toa grant of the waiver requested. 


B. Reply to Opposition of WDBO-TV 
35. Essentially, WDBO-TV's arguments parallel those of 

MST, except that WDBO-TV also opposes, gratuitously, it is thought, 
Gerico’s Motion for the Issuance of a Modified License. To the extent 
that WDBO-TV’s arguments the same as MST's they have been answered 
by the preceding paragraphs, 

261 36. WDBO-TV obviously lacks standing to challenge Gerico’s 
Motion, WDBO-TV is not a party in interest to that action under any 





ascertainable meaning of the word. Be thatas it may, however, Gerico 

is of the opinion that the matters contained in its Motion speak for them- 
selves and that nothing WDBO-TV states, in its Oppositon, tends to «! 
weaken or refute the essentially valid position taken by Gerico. The 
modification of Gerico’s license is an accomplished fact and the 

issuance to it of a modified license to comport with administrative 


action previously taken is no more than a ministerial act and nota 


> 


matter of discretion with the Commission. 


C. Reply to Opposition of WPTV 


37. WPTV's arguments are to the same effect, largely, as 


4 


the first two points developed by MST, and the statements by Gerico 

in preceding paragraphs on those points are applicable to WPTV's 
position. In addition, WPTV urges that assignment of Channel 6 with 

a provision for use of the Channel at the antenna farm area will worsen the 


competitive situation in the Palm Beaches area. This obviously cannot 
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be true, for the utilization of Channel 6 at the antenna farm will result 
merely in the substitution of service from Channel 6 for service from 
Channel 17 and the competitive situation will not, in any respect, be 
altered to WPTV's detriment. In any event, WPTV’s essential argu- 
ment is with the use of the antenna farm area by any of the Miami- 
Fort Lauderdale area stations, and it is respectfully sala that 
the opposition is a trifle too late in materializing. 

38. The contention that it has not been shown that Miami needs 
an additional service, is not merely factually inaccurate, inasmuch as 
Channel 6 is not another service, atall, but an authorization made to 
replace “available” UHF service, but it also comes too late. WPTV's 
argurment is not directed against the Gerico Petition for Reconsideration, 

262 but against the Commission’s action in assigning the Channel to 
Miami. The time for filing petitions for rehearing or reconsideration, 
under Section 405 of the Act, expired on May 29, 1957, 12 days before 
WPTV submitted its “Responses” in this proceeding. , 

WHEREFORE, THE PREMISES CONSIDERED, Gerico Investment 
Company respectfully requests the Commission to grant to it the relief 
requested in its Petition for Reconsideration filed in Docket 11756 on 
May 29, 1957, and in its Motion for the Issuance of a Modified License, 
filed with the Commission on May 29, 1957 (see BLCT-513, and Docket 
11756). | 

Respectfully submitted, 


GERICO INVESTMENT COMPANY 


By /s/Fred J, Eden, Jr. 
red J. Eden, Jr. 


WELCH, MOTT & MORGAN 


Its Attorneys 


Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D.C. 


June 18, 1957 
263 (CERTIFICATE OF SERVICE) 
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264 MEMORANDUM, OPINION AND ORDER 
By the Commission: Commissioners Mack and Ford not participating. 


1. The:-Commission has before it for consideration petitions for 
reconsideration filed on May 29, 1957, by WTVJ, Inc., licensee of 
Station WTVJ on Channel 4 in Miami, Florida, and Gerico Investment 
Company, licensee of Station WITV on Channel 17 in Fort Lauderdale, 
Florida, directed to our Report and Order adopted in this proceeding 
on April 24, 1957, and released on April 29, 1957, as well as the 
motion filed by Gerico on the same date requesting either the modifica- 
tion of its license for Station WITV at Fort Lauderdale to specify opera- 
tion on Channel 6 at Miami, or the initiation of a proceeding under 
Section 316 of the: Communications Act and its consolidation with the 
comparative proceedings involving applications for Channels 7 and 10 
in Miami. 

2. An opposition to the WTVJ petition was filed by Gerico 
on June 10, 1957, and on June 13, 1957, WTV/J filed a reply to Gerico’s 
opposition. Oppositions directed to the Gerico petition for reconsidera- 
tion and motion were filed on June 10, 1957, by Cherry Broadcasting 
Company, licensee of Station WDBO-TV on Channel 6 in Orlando, 
Florida, and John H. Phipps, licensee of Station WPTV on Channel 5 
in West Palm Beach, Florida. These parties oppose Gerico’s request 
for the use of Channel 6 at the Miami antenna farm in violation of techni- 
cal requirements and any authorization to Gerico to use Channel 6 at 
Miami at less than minimum co-channel! and adjacent channel separation 
requirements, On the same date, the Association of Maximum Service 
Telecasters, Inc., filed a “partial” opposition to the Gerico petition and 
motion insofar as Gerico seeks the use of Channel 6 at Miami ata site 


which does not meet the minimum spacing. On June 18, 1957, Gerico 


filed a reply to the oppositions of these parties,/ 


my On June 17, 1957, Gerico requested a one-day extension of time--to 
June 18, 1957--to reply to the oppositions of Cherry Broadcasting Company, 
John H. Phipps, and Maximum Service Telecasters, Inc. The reasons 
given in support of its request warrant the extension of time requested, 

and, accordingly, the reply tendered by Gerico has been accepted and 
considered, — . 
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265 .3, In the Report and Order in question, the Commission con- 
cluded, upon reviewing the record in the proceeding in light of the 
objectives and factors detailed in our Report and Order of June 2G, 
1956, in the general television allocation proceeding in Docket No.. 
11532, that the public interest would be served by assigning Channel 6 
to Miamias a fourth commercial VHF outlet. The counterproposal 
submitted by Gerico for the assignment of Channel 6 to Fort Lauderdale 
rather than Miami by use of the “antenna farm” north of Miami as a 
transmitter site was rejected since the proposal did not meet the mini- 
mum mileage spacings. | 

4. In its petition for reconsideration, WT VJ, a VHF operator 
in Miami, urges that the Commission erred in assigning Channel 6 to 
Miami since such action was not based on findings that Miami needed a 
fourth commercial VHF channel or that it would be feasible to utilize 
Channel 6 in Miami in accordance with separation requirements, nor on 
proper consideration of the effect of the assignment upon the Channel 6 
station in Havana, Cuba, 

5. In its petition for reconsideration, Gerico claims that 
the record demonstrates that the air-space considerations involved in 
the use of a site for a Channel 6 station at Miami in conformity with 
technical requirements makes such operation infeasible, and that, in 
light of this and the television situation in Miami, the Commission 
erred in rejecting its counterproposal for the use of Channel! 6 at the 
Miami antenna farm even though mileage separations could not be met 
from sucha site, Gerico urges that a waiver of the technical require- 
ments to permit the use of Channel 6 at the antenna farm, at substandard 
spacings, is required in order to carry out the objectives of Section 
307(b) of the Communications Act and the objectives outlined in our 
June 26th Report and Order in the general television allocation pro- 
ceeding. Gerico requests that its authorization for Station WITV be 
modified to specify operation on Channel 6 at Miami instead of Channel 
17 at Fort Lauderdale, contending that since we have decided that the 
addition of a fourth VHF channel would better meet our television ob- 
jectives than would deintermixture to UHF, the Miami area has been 
effectively deleted of UHF service. Gerico urges that since it operates 
the only UHF service in the entire Miami area, it is entitled, asa 
matter of right, to the VHF channel allocated to replace its UHF service 
and that its permit for Station WITV should be so modified. .Gerico 
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Maintains that the institution of a proceeding under Section 316 is required 
and that such proceeding should be consolidated with the comparative 
proceedings for both Channel 7 and 10 in Miami since its right to retain 
its license for Station WITV is related to whether its UHF service should 
be deleted in favor of VHF service from Channels 7 and 10. 

6. We have carefully examined the arguments and facts submitted 
by the petitioners in support of their petitions for reconsideration. The 
arguments advanced relating to the need of Miami for an additional 
channel, the feasibility of a Channel 6 operation at Miami, and Cuban 
considerations were all advanced by petitioners and other parties in 
the rule making proceeding and were thoroughly considered in our 
decision. No new material or facts in support thereof have been pre- 
sented which, in our judgment, demonstrate error in our conclusions 
with respect to these matters or offer any basis for their revision. If 
Channel 6 is not assigned to Miami, it cannot be used elsewhere. We 
believe, for the reasons set out in our prior decision, that public 
interest considerations clearly require that this valuable frequency 
not lie fallow when it can be used to provide additional service to the 
people in this large and fast-growing area. In light of the existing 
television situation in Miami -- where three VHF stations are operating 
and the only UHF station now operating in the area has indicated that it 
could not compete ina three VHF station market -- there is no doubt 
in our minds that the assignment of an additional VHF channel to Miami 
is necessary to provide greater opportunities for television growth and 
for comparable and effective competition among stations in the area so 
as to insure more and better television service to the public. We also 
adhere to the view that, on the basis of the record, the allocation of 
Channel 6 to Miami should not be precluded because of the possibility 
that a site for such an operation meeting all spacing and coverage re- 
quirements might be infeasible because of aeronautical considerations. 
A Channel 6 Miami station may be located in an area south of Miami in 
conformity with all technical requirements, and we cannot conclude from 
the record that a site would not be authorized meeting all technical re- 
quirements. As we stated in our prior decision, the question of aeron 
nautical hazards and limitations is one which can more readily be 


resolved -- and one which we believe is more appropriately considered -- 


ata time when particular applications with specific proposals for tower 
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location and height are before us. 2/ 


7. We disagree with Gerico that our rejection of its proposal 


to permit the use of Channel 6 at the Miami “antenna farm” at less 
than required spacings was in error. In our study of proposals re-. 
questing that deviations from the technical requirements be permitted 
ona general or case-by-case basis as a solution for television problems 
in the general television allocation proceeding in Docket 11532, for the 
reasons detailed in our decision therein, we concluded that adoption 

of such proposals in the achievement of our immediate objective of 
enhancing the opportunities for more effective competition among 
stations pending further progress or completion of our long-range plans 
for improving the television allocation structure would, not serve the 
public interest. We do not believe that Gerico has made any showing 

in this proceeding which would warrant a departure from this policy. 3/ 


2/ 


— Applications for construction permits for Channel 6 in Miami have 
been filed by Gerico Investment Company (BPCT- 2374), Publix Tele- 
vision Corporation (BPCT 2393) and South Florida Amusement Company, 
Inc. (BPCT-2410). These applicants are being advised of the necessity 
for a hearing on their respective applications, 


3/ While Gerico attempts to bolster its request for the assignment of 
Channel 6 to Miami at substandard spacings by pointing out that the 
separation requirements have been relaxed in connection witha UHF 
authorization in a recent proceeding, it does not cite the case to which 
it refers. We presume, however, that Gerico may be referring to the 
waiver granted November 8, 1956, in connection with the application 
(BPCT-2189) of Peoples Broadcasting Co. for Station WLAN-TV on 
Channel 21 at Lancaster, Pennsylvania, where we found that the actual 
spacing for sound image of the station was approximately one-half mile 
short of the prescribed spacing requirement of Section 3. 610(d) of the 
Rules to Station WHYY-TV on Channel 35 at Philadelphia, Pennsylvania. 


We do not believe that the slight relaxation of the Rules with respect 
to a UHF “taboo” granted in that case is any precedent for a waiver of 
the minimum mileage spacing requirement in the instant case, We also 
note that Gerico claims that we erred in not applying the 1955 populations 
figures of the United States Bureau of the Census relating to Dade and 
Broward Counties and the cities of Miami and Fort Lauderdale. We take 
official notice of these figures, however, Channel 6 can only be assigned 
to Miami in accordance with our technical requirements. 
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267 In our judgment, the assignment of Channel 6 to Miami in 


conformity with all technical requirements is in the public interest and 
fully comports with the requirements of Section 307(b) of the Communica- 
tions Act and our television objectives. Whether we might subsequently 
in an appropriate adjudicatory proceeding waive the rules with respect 

to separations if it should be determined in the light of specific cases that 
adequate coverage of Miami cannot be provided from antennas at sites 
which are both consistent with the rules and do not involve untoward 


hazards to air navigation we need not decide here. 
8. Weare also of the view that the request of Gerico that we 
take action looking toward either the modification of its current authoriza- 


tion for Station WITV to specify operation on Channel 6 at Miami or the 
institution of a proceeding pursuant to Sectim 316 of the Act must be denied. 
There is no meritorious or legal basis for its claim that our action in 
assigning Channel 6 to Miami constitutes a modification of its authoriza- 
tion for its Fort Lauderdale UHF station. The assignment of Channel 6 
to Miami in no way changes the operating specifications for Gerico’s UHF 
station in Fort Lauderdale, and the assignment was not made, as Gerico 
assumes,as a replacement for its UHF operation or for any of the other 
specific UHF operations which have proved unsuccessful in the area but 
in order to insure a reasonable possibility of at least four competing ser- 
vices in the Miami area. Even though our action in assigning Channel 6 
to Miami may have a worsening effect on the ability of the UHF station 

at Fort Lauderdale to continue to operate, we are of the view that this 
would not constitute a modification of its license which would require a 
hearing under Section 316 of the Act. In this case we have found that 

the public interest requires the assignment of an additional VHF assign- 
ment to the Miami area to provide a means for improving the existing 
television situation so as to insure more and better television service 

to the public. Of course, Gerico can apply for the new channel which 

we have put into the Miami area -- as it has done -- but we know of no 
justification for granting it use of the channel out-of-hand at the expense 
of other parties who may wish to apply for it. The public interest, we 
believe, is better served by making Channel 6 available for applica- 

tion by all interested parties. | 





rg 


268 9. In view of the foregoing, IT IS ORDERED, That the petitions 
for reconsideration of WIT'VJ, Inc. , and Gerico Investment Company, 
and the motion for the issuance of a modified license to Gerico, ARE 
DENIED. | | | 
. FEDERAL COMMUNICATIONS COMMISSION 


(Seal of Commission) Mary Jane Morris 
Secretary 


Adopted: February 12, 1958 


Released: February 21, 1958 
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(i) 
QUESTIONS PRESENTED 


The parties believe that the following are the issues 

presented in this case: 

(1) Whether the Commission exeed in denying Appellant's 
(Petitioner’s) request for the issuance of a modified license specify- 
ing Channel 6, Miami, in lieu of Channel 17, Fort Lauderdale, Florida? 

(2) Whether the Commission erred in failing to hold that. 
Appellant's (Petitioner's) license had been modified as a result of the 
Commission's proceedings ? | 

(3) Whether the Commission erred in not granting Appel- 


lant (Petitioner) a hearing under Section 316 of the Communications 
Act of 1934, as amended? . 


(4) Whether the Commission erred in refusing to consider 


whether the construction of a Channel 6 station in an area South of 
Miami, 220 miles or more from co-channel station WDBO-TV, 
Orlando (as would be required by the Commission's mileage separa- 
tion requirements), would create an objectionable hazard to air 
navigation ? 

(5) Whether the Commission erred in failing to provide 
for location of the antenna for Channel 6, Miami, at an antenna farm. 
14 miles north of. Miami? 3 7 

(6) Whether the Commission's decisions below are con-. 
sistent with the requirements of Section 307 (b) of the Communica - 
tions Act of 1934, as amended? 

(7) Whether the Commission erred in ailing to assign 
Channel 6 to Fort Lauderdale, Florida? 

(8) Whether the Commission erred in Renyitn Appellant's 


(Petitioner's) Petition for Rec onsideration? 





(i? 


For the purpose of this brief, Gerico Investment 
Company will present argument on only the first three of 
the questions stated above together with so much of Question 
8 as supports Questions 1, 2 and 3, Gerico Investment 
Company agrees with the Commission that the other matters 
raised by Gerico on its appeal are more appropriate for 


decision in the proceedings now pending before the Commission, 


ad 
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INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 

Introduction 


I. The Commission's Failure to Modify Gerico’s 
License to Specify Channel 6 in Lieu of Chan- 
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Lieu of Channel 17 





Vv 


INDEX (Cont'd) 
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BRIEF FOR APPELLANT-PETITIONER 


JURISDICTIONAL STATEMENT 


The appeal by Gerico Investment Company in No, 14,386 
is from orders of the Federal Communications Commission of 
April 29, 1957, assigning Channel 6 to Miami, Florida, and of 
February 21, 1958, denying Gerico’s petition for reconsidera- 
tion and Gerico’s motion which requested the modification of its 
license to specify Channel 6, Miami, in lieu of Channel 17, Fort 
Lauderdale, or in the alternative a hearing under Section 316 of 
the Communications Act of 1934, as amended, 66 Stat. 717, 47 
U.S.C. Sec. 316, and is taken pursuant to the provisions of 
Section 402 (b) of the Communications Act of 1934, as amended, 
66 Stat. 718, 47 U.S.C. Sec. 402 (b), and Section 10 (e) of the 
Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. Sec. 
1009 (e). Gerico’s Notice of Appeal was filed herein on March 
24, 1958, 

The appeal in No, 14, 387 is by petition for review from 
the same orders noted above and was taken pursuant to the provi- 
sions of Section 402 (a) of the Communications Act of 1934, as 
amended, 66 Stat. 718, 47 U.S.C. Sec. 402 (a) and Sections 2, 3 
and 4 of the Judicial Review Act of 1950, 64 Stat, 1129, 1130, 5 
U.S.C. Secs. 1032, 1033, 1034. Moreover, Section 3 of the 
Judicial Review Act of 1950, 64 Stat. 1130, 5 U.S.C. Sec. 1033, 
provides that: 

“The venue of any proceeding under this 
chapter shall be in the judicial circuit 
wherein is the residence of the party or 
any of the parties filing the petition for 
review, or wherein such party or any of 
such parties has its principal office, or in 


the United States Court of Appeals for the 
District of Columbia, ” 





The Petition for Review was filed herein on March 24, 1958, 
Appeals under Sections 402 (a) and 402 (b) of the Communications 
Act of 1934, as amended, 66 Stat. 718, 47U.S.C. Secs. 402 (a), 
402 (b) were required because of the mixed adjudicatory and legis- 
lative nature of the proceedings from which the appeals are taken, 
Thus, the Channel 6 rule making proceeding was legislative and 
necessitated a petition for review; but if Gerico’s contention is 
correct, herein, the order of the Commission also served to 
modify Gerico’s license, an adjudicatory function and appealable 
only under Section 402 (b) of the Communications Act of 1934, 

as amended, 66 Stat, 718, 47 U.S.C. Sec. 402 (b). | 


STATEMENT OF THE CASE 


Gerico Investment Company is the licensee of Television 


Station WITV, which operated on Channel 17 in Fort Lauderdale, 
Florida, Fort Lauderdale is the principal community of Broward 
County, Florida, and is situated approximately 25 miles north of 
Miami, the principal city of Dade County, Florida, : 

In the nationwide. Allocations Table adopted by the Federal 
Communications Commission in 1952, three commercial VHF 
channels (Channels 4, 7 and 10) were allocated to Miami and none 
to Fort Lauderdale. In the same plan two UHF channels were 
allocated to Miami and two UHF channels assigned to Fort Lauder- 
dale, Channel 4 was already in use in 1952, a station having been 
constructed thereon by WTVJ in 1948, before the “freeze” on tele- 
vision authorizations which was maintained for the four-year period 
during which the Commission considered its nationwide allocations 
plan. : 

Shortly after the Commission issued its Sixth Report and 
Order, which contained the allocations Table, applications were 
filed for each of the VHF channels in Miami and for each of the 
UHF channels in Fort Lauderdale. The applications for VHF 





channels were contested, i,e., there was more than one applicant 
for each channel and consequently a comparative hearing to deter- 
mine the best qualified applicant for each became necessary. The 
applications for the UHF channels in Fort Lauderdale were uncon- 
tested. 

Gerico Investment Company received a construction permit 
for UHF Channel 17in mid-1952. Its original application called 
for construction of the station with an antenna near the city of Fort 
Lauderdale, in the vicinity of an inactive Marine Air Base. Shortly 
after Gerico’s application was granted, the Marine Corps reactivated 
the Air Base and the antenna proposed by Gerico became an objec- 
tionable hazard to air navigation, thus necessitating a change in 
antenna site. At the same time all persons interested in television 
broadcasting in the Miami area had become conscious of the air 
hazard problem in constructing television antenna supporting 
structures caused by the excessively heavy civilian and military 
air traffic in the Miami-Fort Lauderdale vicinity. Accordingly, 
meetings were held with all air space interests and early in 1953 
a so-called antenna “farm” was created 14 miles north of Miami 
and 10 miles south of Fort Lauderdale, in which tall antenna 
structures could be constructed by broadcasters. Thereafter all 
applicants for channels, including Gerico, proposed to locate 
their antenna structures within the antenna “farm.” As a practical 
matter, this meant that insofar as service areas were concerned, whether 
a station was designated as a Miami station or a Fort Lauderdale 
station became a mere technicality, for each of the television stations 
would duplicate the service areas of the others. 

Gerico commenced operation of WITV in November of 1953, 
At that time Channel 4, Miami, had been in operation for five years, 
and the area was virtually one hundred percent a VHF area. The other 
Fort Lauderdale UHF channel commenced operation earlier in 1953 
but early in 1954 was sold to Storer Broadcasting Company and the 
channel redesignated as a Miami channel. 





In the meantime the Commission continued with its 

comparative proceedings in the Miami Channel 7 and Channel 

10 cases, At the time that Gerico commenced operation there 
were virtually no UHF receivers in the Miami area. Shortly 
after it commenced operation WITV became affiliated with ABC, 
At all times durings its operation, however, the most desirable 
ABC programs were carried ona delayed second-choice basis 
by the VHF station in the area, In some instances these pro- 
grams were carried at the same time as other ABC programs 


which WITV was required to carry under its option hour agree- 


ment with the network, so that WITV was directly competing with 


its own network, 

WITV operated with 465, 000 watts effective radiated power, 
and was the most powerful station in the area, It has invested 
more than a million dollars in its plant and equipment, including 
seven live camera chains, an underwater camera and the single 
most complete remote unit of any television station in South 
Florida, Asa result of aggressive programming, publicity and 
sales, the conversion ratio of television receivers capable of 
receiving UHF programs rose by mid-1956 to in excess of 96 
percent, At no time, however, during this period was WITV 
able to acquire more than 10 percent of its revenue from. 
national or regional sources, virtually all of its business being 
obtained from local sources, and 80 percent of that from the sale 
of time adjacent to desirable network programs. Common ex- 
perience of commercial VHF television stations in comparable 
markets indicates that 60 percent of gross revenue is usually 
derived from national and regional sources, 

By 1955 the inability of UHF to compete with VHF for 
reasons beyond the control of even the most aggressive and 
competent UHF operators had become apparent to the industry 
at large. In April of that year Gerico and Storer filed a petition 
with the Commission, requesting that the Miami area be “deinter- 


mixed” on a partial basis, i,e,., it was requested that the Com- 
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mission delete the VHF channels for which no authorization had as yet 
been made and substitute therefor additional UHF channels, At 

the same time petitions were filed in the Channel 7 and Channel 10 
comparative proceedings, requesting the Commission to withhold 
final decisions in those cases pending the outcome of the deinter- 
mixture rule making proceedings. 

In November 1955, the Commission denied Gerico’s petition 
for deintermixture, At the same time the Commission initiated an 
overall inquiry into allocations problems in which it requested com- 
ments looking toward the solution, on a nationwide basis, of the 
problem created by the failure of UHF generally. Thereafter, in 
January, 1956, the Commission granted the application of Biscayne 
Television Corporation for the use of Channel 7 in Miami and denied 
Gerico’s petition to withhold action and for intervention. Gerico im- 
mediately petitioned for reconsideration but this petition was denied 


in February. An appeal to this court followed and the Commission 


was affirmed in Gerico Investment Company v. Federal Communications 
Commission, 1957, 99 U.S. App. D. C. 3%, 240 F. 2d 410. By the 
time the Commission authorized the use of Channel 7, Gerico had lost 


approximately a quarter of a million dollars in operating deficits, 

In its November 1955 Orders generally denying the several 
deintermixture petitions then before it, including Gerico’s, the Com- 
mission indicated that such denials and any further actions in the com- 
parative proceedings would be without prejudice to any action it might 
subsequently take as a result of the nationwide allocation proceeding in 
Docket 11532, 

In June 1956, the Commission issued its report in Docket 11532, 
the new general allocations rule making proceeding, The Commission 
concluded therein that its former allocations policy of intermixing VHF 
and UHF channels should be abandoned, It also decided to study the 
allocations question further to consider the possibilities of transferring 
all or a substantial part of television broadcasting to the UHF Band, or, 
in the alternative, of developing techniques for the wider and more 
efficient use of the existing VHF channels, Finally, the Commission 


initiated certain interim proceedings looking toward the immediate 





relief of the UHF-VHF competitive situation in certain selected 
markets, including Miami, In Miami, however, rather than to 
delete VHF as a class of service, the Commission proposed to 
make the area all VHF by retaining the existing VHF channels 
and adding a new VHF channel, No. 6, to provide for additional 
television service, thus, deintermixing the area ona VHF basis. 
Gerico participated in this new rule making proceeding (Docket 
11%6) by filing comments and reply comments, : 

Thereafter, on February 8, 1957, the Commission issued 
its final Order in the Miami Channel 10 comparative proceeding 
granting the use of the channel toa subsidiary of National Air- 
lines, No Order had as yet been issued by the Commission in 
the Miami Channel 6 rule making proceeding. | 

Gerico petitioned for reconsideration of the Channel 10 
Final Order pointing out to the Commission that it had abandoned 
its deintermixture policy and that, therefore, this authorization 
had not been made under a validly subsisting rule; and, further 
that independent of the allocations question, authorization of the 
use of Channel 10, which would cause the termination of the 
service from Channel 17 by reason of destructive economic 
competition, resulted in the modification of Gerico’s license 
without the requisite hearing under Section 316 of the Communica- 
tions Act of 1934, as amended, 66 Stat. 717, 47U.S.C. Sec. 316. 
Gerico also requested the Commission to stay the construction 
of Channei 10 pending a decision on Gerico’s petition for recon- 


sideration, 


On April 13, 1957, Storer Broadcasting Company: ceased 


operation on UHF Channel 23 in Miami, and sold all of its plant 

and equipment to the winning Channel 10 applicant, Thus, Gerico, 
on and after April 13, 1957, provided the only UHF service to the 
Miami-Fort Lauderdale area, Thereafter on April 29, 1957, while 
Gerico’s petition for reconsideration of the Channel 10 decision 

was still pending and had not been acted on, the Commission issued 
its Report and Order in Docket 11756 adding Channel 6 to Miami 

to replace the loss in “available” UHF service, but denying Gerico’s 


requests that the Channel be assigned to Fort Lauderdale, and, 





8 


because of air hazard problems, that the mileage separation require- 
ments be waived so as to permit the operation of Channel 6 from the 
antenna farm area, No show cause order was issued against Gerico 
in the said Order of April 29, 1957. 

Gerico timely petitioned for reconsideration of the April 29, 
Order and, in connection therewith, filed in that proceeding a motion 
for the issuance of a modified license urging that inasmuch as the 
Commission had deleted UHF as a class of service in the Miami area 
thereby modifying Gerico’s license and had assigned Channel 6 to re- 
place available UHF service, as stated in the Order, the Commission 


should thereupon issue to Gerico a license specifying Channel 6, Miami, 


to comport with the administrative action previously taken in the rule 
making proceeding. 

Thereafter, on August 1, 1957, Channel 10 commenced operation, 
the Commission not having acted, in the interim, either on Gerico’s 
request for a stay of construction and its petition for reconsideration in 
the Channel 10 case, or on Gerico’s petition for reconsideration in the 
Channel 6 rule making proceeding, On September 13, 1957, the Com- 
mission issued an Order denying Gerico’s petition for reconsideration 
of the final Channel 10 order and its request for a stay of construction, 
An appeal was taken by Gerico from the final Channel 10 orders on 
October 14, 1957 in case No, 14,179. 

Gerico continued to operate Channel 17 pending resolution by the 
Commission of the matters pending before it and in the belief that the 
public should not be deprived of an existing television service in the 
interim, During the period from December, 1955, through April, 

1957, Gerico managed to recoup approximately $79,000.00 of its 

earlier operating losses, but between April, 1957, and November, 1957, 
it lost $136,000.00, and its total operating losses are now approximately 
$400, 000,00 

In August and September, 1957, Gerico and two other parties 
filed applications with the Commission for Channel 6. On February 12, 
1958, with still no action forthcoming on Gerico’s petition for reconsidera- 
tion and request for the issuance of a modified license in the Channel 6 
rule making proceeding, the Commission addressed an inquiry to Gerico 


under the “McFarland” provisions of Section 309 (b) of the Communica- 
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tions Act of 1934, as amended, 66 Stat, 715, 47U.S.C. Sec. 

309 (b), which requires the Commission to notify any applicant, 
in writing, when, upon an initial examination, it cannot find 

that such application would meet the public interest, convenience 
or necessity, and stating the reasons therefor. In its letter, 

the Commission indicated that it was unable to find that Gerico 
was financially qualified to operate the proposed station, Simi- 
larly, the Commission has notified Gerico that it is unable to 
find Gerico financially qualified in connection with Gerico’s 
renewal of license application which was filed with the Commission 
on November 30, 1957, and that it proposes to designate said 
application for hearing. , 

Finally, on February 21, 1958, the Commission issued its 
Memorandum Opinion and Order denying Gerico’s petition for 
reconsideration in the Channel 6 rule making proceeding; denying 
Gerico’s request for the issuance of a modified license; and, 
holding that Gerico’s license had not been modified as a result of 
the proceedings in Docket 11756. It is from the Orders of April 
29, 1957, and February 21, 1958, in the Miami Channel 6 rule 
making proceeding, Docket 11756, that these appeals are taken, 

On May 11, 1958, Gerico suspended operation of its tele- 
vision station, WITV, notifying the Commission and requesting 
authority from the Commission to remain silent, temporarily, 
pending resolution of the matters before the Commission and the 
Court, including this appeal. On May 29, 1958, the Court denied 
Gerico’s appeal from the Channel 10 Orders. Gerico Investment 
Company v. Federal Communications Commission, 1958, 

U.S, App. D, S. , F. 2d , case No, 14,179 
(decided May 29, 1958). . 

Gerico has been irreparably injured as a result of the Com- 
mission's decision to deintermix Miami on a VHF basis by reason 
of its consequent inability to survive the destructive economic 
competition from multiple VHF services, and Gerico has been 
further injured and deprived of due process of law by the failure 


of the Commission to modify Gerico’s license to specify Channel 


6, Miami, and to protect Gerico’s rights under Section 316 of the 
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Communications Act of 1934, as amended, Gerico has also been 
prejudiced, as an applicant for the channel, and as a licensee of the 
Commission, by reason of the failure of the Commission to grant 
Gerico’s request for the issuance of a license for Channel 6, complicated 


by the inexplicable delay in reaching a final decision on this point. 
SUMMARY OF ARGUMENT 


This case raises the question whether the Commission is required 


to do simple equity and justice at the conclusion of its deintermixture 


rule making proceedings. In earlier Gerico cases and in Coastal Bend,/ 


the procedural ground rules were determined. 

Now, at the end, the Commission has used the procedure sanc- 
tioned by the Court to produce an absurd result, Since 1954, the Com- 
mission has attempted to deal with the question of television service in 
the Miamiarea, It has (1) denied Gerico’s petitions for UHF deinter- 
mixture; (2) denied Gerico’s attempt to intervene in the pending VHF 
adjudicatory proceedings; (3) initiated overall rule making proceedings; 
(4) initiated, on its own motion, a VHF deintermixture proceeding to 
add another VHF channel to the area; (5) decided to deintermix the area 
on a VHF basis, thereby deleting UHF service; (6) added a new channel 
to the area for the express purpose of offsetting the “loss in available 
UHF services”; (7) decided to delete Gerico’s service in favor of the 
allegedly greater good of more effective competition among a greater 
number of (VHF) ‘stations; and, finally, at the conclusion, in the very 
proceeding in which it set out to deal with the competitive situation 
among television services in the Miami area, it has (8) deliberately, 
and inexplicably, refused to modify Gerico’s license to permit it to 


continue operation on the new channel, 


_1/ Gerico Investment Company v. Federal Communications Commission, 
1957, 99 U.S. App. D.C. TOP 240 F, 2d 410; Coastal Bend Television 
Co. v. Federal Communications Commission, 1956, 98 U.S. App. D.C., 


251, 2 ; . 


Li 


In fact, in denying Gerico’s request that its license be 
modified to specify Channel 6 in lieu of Channel 17 or that it 
be afforded a hearing on the question of modification of its 
license, the Commission even denied that it was involved in 
the matter at all. That is, it denied that it had decided to delete 
Gerico’s service and it denied that its proceeding was for the 
purpose of dealing with the specific competitive situation in the 
Miami area, And in the name of the public interest, the Commis- 
sion decided, without findings, that the “consolation” channel 
should be held open for any and all strangers and adventurers in 
what can only be explained as a sudden and irrational desire for 
litigation. | 

The Commission plainly erred in holding that it had not 
modified Gerico’s license in permitting it to be destroyed asa 
result of the Commission’s own decision, This is what the Com- 
mission decided. And, the Commission cannot, in an escape 
from reality, take refuge in a claim that the means it allowed to do 
the destroying, namely, impossible competition, is what did the 
deciding and not the Commission, itself. For if the Commission 
made the choice, it modified Gerico’s license, regardless of the 
means it chose or allowed for that purpose. The Commission 
not only had the power and authority to prevent the wrong which 
has occurred, but it used that power and authority to deny Gerico 
the possibility of continuing its service and affirmatively to pre- 
vent the continuation of that service, It cannot be allowed to 
escape the consequences of its own decision in this callous, 
unfair, discriminatory and prejudicial way. 

Moreover, the attitude of the Commission in this case is 
diametrically opposed to its attitude in UHF deintermixture pro- 
ceedings where it invariably provides the service it proposes to 
delete with a “consolation” channel for the purpose of continuing 
that service, Thus, the Commission has, for reasons best known 
to itself and not disclosed here, arbitrarily, capriciously, irra- 
tionally and unlawfully discriminated against its UHF licensees as 
opposed to its VHF licensees and has denied to Gerico, in the pro 


cess, its Constitutional right to equal treatment under the law. 
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Finally, the Commission is patently in error in its conclusion 
that the public interest would be served by the holding open of Channel 
6 for applications from strangers to this proceeding. In this process, 
the Commission has implicitly decided that this brand of “public 
interest” is superior to the public concern for justice, equity and fair 
play; that it is more in the public interest to entertain a multitude of 
applications and engage in extensive litigation, a matter plainly con- 
trary to public policy and the policy of the law itself, thanit is to: 

(1) continue and preserve an existing service to the public, the end 
result of the litigation it proposes; (2) cause the ruination of a licensee 
who has invested a million and a half dollars in attempting to fulfill its 
duties as a licensee of the Commission; (3) cause the termination of 


employment for more than eighty skilled persons; (4) postpone for 


years the replacement of an existing television service and choice of 


services to the public; (5) postpone for years the beneficial competition 
among a greater number of stations which was the specific objective of 
this proceeding; (6) put an existing licensee at an intolerable and im- 
possible disadvantage, vis-a-vis the other “applicants” for the channel 
insofar as the showing required of it to establish financial qualifications 
is concerned; (7) consolidate for years the monopolistic control of the 
existing VHF stations in Miamiand prevent, for years, the fuller use 
of television by sources of programming and advertising, to the plain 
denial of the purpose of both the overall rule making proceeding and 
the nature of the “interim” proceedings, themselves; (8) cause the 
loss of an investment totalling many thousands of dollars by numerous 
small stockholders in Gerico; and (9) inevitably breed distrust, sus- 
picion and lack of confidence by the public in the processes of a sup- 
posedly responsible agency of the Federal Government through the 
brutally insensitive manner in which it has ignored the generally under- 
stood and valued claims of equity and justice in this situation, 

What has happened in this case is not law, justice or equity. 
It is administrative arbitrariness at its worst, If the Federal Com- 
munications Commission is ever to grasp some sense of its duty to 
act responsibly and fairly toward the persons who appear before it and 
to administer the law of the public, enacted through its representatives, 


with sensitivity for the objects of its action, then it cannot be permitted, 
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in the name of some nicety of formalistic legalism, to 
divorce itself from reality and the consequences of its own 
decisions, with final freedom from even the conscience of 


the law, itself, 


ARGUMENT 
‘Introduction 


This is not just another “deintermixture” case in the 
Coastal Bend 2/ tradition, It is, rather, a case in which 
the Court has the opportunity to examine the end product of 
an administrative procedure sanctioned in the Coastal Bend 
case and to determine whether the Commission is required 
to do equity and justice in its administration of the law or 
whether the Commission's decision should be permitted to 
be an absurdity, albeit justified, in the Commission's éyes, 
by niceties of formalistic legalism, 

We shall see that the Commission's decision refusing 
to modify Gerico’s license is fundamentally and inescapably 
inconsistent with the objective sought to be accomplished in 
this proceeding, itself; that it has deprived Gerico of the 
right to due process of law and to equal treatment under the 
law; and that it is patently inconsistent with the public ; 
interest, notwithstanding the Commission's narrow and in- 
sensitive definition of the standard for the purposes of this 


case. 


The error committed by the Commission which resulted 


in this injustice falls into two categories, First, the Commis- 
sion plainly erred in refusing to hold that it had in fact and law 
modified Gerico’s license through its proceedings in Docket 


11%6, But even if the Commission was right that the proceedings 


2/ Coastal Bend Television Co. v. ‘Federal Communications 


Commission, 1956, 98 U. S. App. D. C. 251, 234 F. 2d, 686. 
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in Docket 11756 did not result in the unlawful modification of Gerico’s 


license, the Commission acted arbitrarily, capriciously and irration- 


ally in refusing to modify Gerico’s license to specify Channel 6 in lieu 


of Channel 17 at Gerico’s request, 


i THE COMMISSION’S FAILURE TO MODIFY GERICO’S 
LICENSE TO SPECIFY CHANNEL 6 IN LIEU OF CHAN- 
NEL 17, OR TO PROVIDE GERICO A HEARING, WAS 
UNLAWFUL IN THE LIGHT OF SECTION 316 OF THE 
COMMUNICATIONS ACT OF 1934, AS AMENDED 


At the conclusion of the Miami Channel 6 rule making proceeding, 
Gerico petitioned the Commission to issue to Gerico a modified license 
specifying Channel 6 in lieu of Channel 17, (R. 193-203) Gerico had 
contended, in that motion, that the Commission’s action in assigning 
Channel 6 to Miami had unlawfully modified Gerico’s license contrary 
to the provisions of Section 316 of the Communications Act of 1934, 
as amended, 66 Stat, 717, 47 U.S.C. Sec. 316. That Section of the 
Act provides: 


“(a) Any station license or construction permit 
may be modified by the Commission either for a 
limited time or for the duration of the term thereof, 
if in the judgment of the Commission such modifica- 
tion will promote the public interest, convenience, 
and necessity, or the provisions of this Act or if 
any treaty ratified by the United States will be more 
fully complied with. No such order of modification 
shall become final until the holder of the license or 
permit shall have been notified in writing of the 
proposed action and the grounds and reasons therefor, 
and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by 
public hearing, if requested, why such order of 
modification should not issue: Provided, That 
where safety of life or property is involved, the 
Commission may by order provide for a shorter 
period of notice, 


“(b) In any case where a hearing is conducted 
pursuant to the provisions of this section, both 
the burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon 
the Commission, ” 





id 


If the order by the Commission assigning Channel 6 to Miami 
did, as a practical and legal matter, modify Gerico’s license, 
then it was clearly in violation of the foregoing Section of the 
Act in that Gerico was neither notified pursuant to the provisions 


of subsection (a) nor afforded the hearing pursuant to the provi- 


sions of subsection (b), although, of course, Gerico requested 


such a hearing. 


A. Asa Practical Matter, The Commission Deleted 
Gerico’s Service Through its Final Order in the 


Channel 6 Rule Making Proceeding , 


1, The Purpose of the Channel 6 Rule Making 
Proceeding Was to Deal With the Television 
Services in the Miami Area 


The Channel 6 Rule Making Proceeding grew out of the 
overall rule making proceeding in Docket 11532, which con- 
cluded in June of 1956. In turn that rule making proceeding, 
which was inaugurated for the purpose of inquiring into possible 
changes in the Commission’s Table of Allocations, 47 G. F.R. 
Sec, 3.606, ona nationwide basis, grew out of the Commission’s 
decision in November of 1955 to deny various petitions which 
requested changes in the Table on a selective deintermixture 
basis. In turn, the Commission’s November, 1955, decision 
(on Gerico’s petition, also) grew out of a few “pilot” deinter- 
mixture cases begun by the Commission early in that year, but 
which were representative of the entire UHF-VHF dilemma, 

And the “pilot” deintermixture cases grew out of the intolerable 
competitive situation in television, generally, created, in the 
first instance, by the Commission’s consciously adopted policy 
of intermixing VHF and UHF channels in given communities in 
its Table of Assignments in order to provide for a representative 
system of nationwide television service, 

For a matter of more than two years (up until the institution 
of the rule making proceedings in Miami, Peoria, Madison, 
Hartford, Fresno, Albany-Schenectedy-Troy, New Orleans, 
Springfield, and elsewhere) the Commission had had the 
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deintermixture problem under consideration. It decided, first, to 
deny petitions for rule making looking toward deintermixture. It 

then decided to entertain those petitions in rule making proceedings. 
After rule making proceedings, but without decision on the merits, 

it decided in Novernber, 1955, to deny those petitions in favor ofa 
nationwide inquiry. After the nationwide inquiry, it decided to make 

a further inquiry on a nationwide basis and set up industry-government 
organizations to do that job, but at the same time also decided to insti- 
tute “interim” proceedings designed to relieve the situation in critical 
areas. Such proceedings, announced in the Order in Docket 11532, 
Report and Order, Docket 11532, 1956, 13 RR 1571, were begun for 
the purpose of dealing with the specific competitive situation in given com- 
munities and were to employ the technique of deintermixture by the 
addition or deletion of VHF channels. 

In the meantime, in November, 1955, the Commission had 
denied various petitions for intervention by UHF licensees into pending 
adjudicatory proceedings concerning VHF authorizations. Gerico’s 
was one of these, as was that of Coastal Bend and many others. In 
each of these, the denial of the petition for rule making was specifically 
stated by the Commission to be without prejudice to the decision it 
might thereafter make as a result of its general inquiry into alloca- 
tions problems in Docket 11532, The plain meaning and purpose of 
the Commission's decisions of November, 1955, was to keep open the 
question of allocations until the resolution of the overall rule making 
proceeding. That the Commission was not in error in going ahead, 
thereafter, with its adjudicatory proceedings, while considering the 
allocation of service in rule making proceedings, was decided by the 
Court in Coastal Bend Television Co. v. Federal Communications 
Commission, 1956, 98 U.S. App. D. C. 251, 234 F. 2d 686, 

The rule in the Coastal case, therefore, was that the decision 
as to disposition of service was, first of all, an allocations question, 

In its Notice of Proposed Rule Making in the Miami Channel 6 
proceeding, the Commission specifically stated that the purpose of the 


proceeding was: (R. 1) 
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“2. The Commission today adopted a Report and 
Order in its general television allocation proceeding 
in Docket No. 11532, outlining a long-range program 
designed to improve the television allocation structure 
and at the same time specifying the bases on which it 
would consider channel changes in the interim with the 
view to improving the immediate television situation 
in individual communities. As a part of this interim 
program of channel reassignments and in accordance 
with the general objectives outlined in the above Report 
and Order, the Commission is proposing the following 
channel changes: | 


Channel No, 
City Present Proposed 
Miami, Florida “2, 4, 7; *2, & 6, 7; 
10, 23,33 10, 23, a2 


In its Report and Order assigning Channel 6 to Miami, 
the Commission stated: (R. 176) 


“2. The Commission issued its Report and Order 
(FCC 56-587) last June in the general television al- 
location proceeding in Docket No, 11532, outlining a 
long-range program designed to improve the television 
allocations structure, Since some years may be re- 
quired to implement this long-range program, we also 
considered in that proceeding what interim action might 
be taken to improve the opportunities for effective com- 
petition among a greater number of stations in individual 
communities. In furtherance of this interim program the 
instant rule making proceeding and a number of others 
have been initiated proposing changes in channel assign- 
ments for various communities throughout the country.” 


It also noted that it had embarked upon a plan for “improving 
the television situation in individual communities and areas” 
(R. 177) and proceeded to “review. . . the present television 
situation in the Miami and Fort Lauderdale area.” (R. 177) 
Moreover, the criteria which the Commission had adopted 
in its Report and Order in Docket 11532, to govern its decision 
to add or delete VHF channels were said to be “considerations 
(which) would have a bearing on our decisions with respect to 
proposals to change channel allocations in specific communities 


or areas.” (R. 177) And it did consider “whether the addition 


of a new VHF assignment would be consistent with the objective 
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of improving the opportunities for effective competition among a 
greater number of stations.” (R. 177) 

Thus, whether we look at the situation historically or in 
terms of what the Commission, itself, said, it is clear that the 
Commission undertook in the Miami Channel 6 rule making pro- 
ceeding to adjust the television service situation, one way or the 
other to reach the objectives stated for its “interim” proceedings 
in Docket 11532. The Commission's objective was specifically 
local in effect; its decision was required, by the criteria adopted, 
to be in terms of the specific local situation. This, of course, was 
consistent with the procedure approved in the Coastal Bend case, 
supra. 

One cannot dispute that the purpose of the Miami Channel 6 
rule making proceeding was to allocate services in such a way as 
to improve the “immediate television situation” in thatarea. This 
was the whole point of the proceeding, and of all of the “interim” 
proceedings initiated in Docket 11532. But, any decision as to the 
disposition of services in the Miami area necessarily affected 


Gerico’s service, 


2. The Commission’s Choice in This Matter 
Necessarily Required a Decision as to the 
Continuation of Gerico’s Service 


It is axiomatic that if the Commission was going to examine 
the practicalities of the situation, as it set out todo, both in terms 
of the objective of its “interim” proceeding and in terms of the criteria 
it would apply to reach that objective, the Commission would be faced 
with the question of deciding whether to continue with UHF service in 
the Miami area. ‘At that time, the VHF allocations had been deliberately 
left open by the Commission, Indeed, were it otherwise, it is doubtful 
that the Court would have decided as it did in Coastal Bend Television Co. 
v. Federal Communications Commission, supra. That is, if the Com- 
mission had decided to delete UHF by its decisions in the adjudicatory 
proceedings, it would, indeed, have prejudiced the outcome of the rule 


making proceedings, 
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In any event, the whole question of the allocations | 
structure in the Miami area was open for examination in 
Docket 11756, A decision to add a VHF channel to Miami 
and, therefore, to deintermix the Miami area on a VHF basis, 
necessarily involved the decision to continue or discontinue 
Gerico’s service, 

In the Miami rule making proceeding, the Commission 
set out to make the choice its own. It had the power and 
authority to deal with the allocations question, it decided to 
use that power and authority, and it did use it, , 

The Commission itself admitted in its decision of April 
29, 1957, that to continue the VHF allocations structure in. 
effect would “in all probability, destroy the ability of the ... 
existing UHF stations in the area to continue to provide service 
and eliminate the potentiality for other UHF stations on the UHF 
channels allocated to the area, as well as the possibility of more 
effective competition among a greater number of stations. ” 
(R. 180) And the Commission acknowledges in its February 21, 
1958 order that its “action in assigning Channel 6 to Miami may 
have a worsening effect on the ability of the UHF station at Fort 


Lauderdale to continue to operate. . .” (R. 267) 


3. The Immediate Effect of the Commission’s Order 
In the Channel 6 Rule Making Proceeding Was to 
Foreclose the Possibility of Gerico’s Continuing 


in Ope ration 


Attached hereto, in the appendix, is a copy of an affidavit 


of Mortimer W. Loewi, the President and General Manager of 
WITV at the time of the assignment of Channel 6 to the Miami 
area, which was submitted as a part of the appendix to Gerico’s 
brief in Case No, 14179, Gerico Investment Company v, Federal 
Communications Commission, 1958, Ss ~—U.S. App. D. C. » 
F.2d _—, Case No. 14,179 (decided May 29, 1958). The 
schedule of revenue and expenses for the months following April, 
1957, illustrates more graphically than words what happened to 


Gerico following the Commission’s decision to deintermix the 
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proceedings to correct the competitive situation in immediate 
situations and (2) long range investigation of the possibility of 
shifting all or a part of television broadcasting to the UHF band. 
Report and Order, Docket 11532, June 26, 1956, 13 RR 1571, 
Therefore, when the Commission assigned Channel 6, it was 


no longer operating under a valid “intermixture” policy. 


3. The Assignment of Channel 6 to Miami 
Modified Gerico's License Within the 


Me aning of the KOA case 


In the KOA case, supra the Supreme Court held that the 
provisions of the Commission's rules were incorporated into 
KOA's license, and the grant by the Commission of another 
construction permit which would have caused interference to 
KOA was “to alter the rules so as to deprive KOA of what had 
been assigned to it, and to grant an application which would 
create interference on the channel given it, . .” and this was 
“in fact and in substance to modify KOA's license,” Federal 
Communications Commission v. National Broadcasting Company, 
Inc. (KOA), 1943, 319 U.S, 239, 245, 63 S. Ct. 1035, 1038, 
The assignment of Channel 6 to Miami, therefore, modified 
Gerico's license and could not be accomplished except as 
provided by Section 316 of the Communications Act of 1934, as 
amended, 66 Stat. 717, 47 U.S. C. Sec. 316. This is not like 
the situation in the most recent Gerico case (Case No. 14,179) 
where although the “allocation (of Channel 10} had not matured 
into actual operation of a station on the channel at the time 
Gerico’s license was issued, the Commission could later find, 
without modifying Gerico’s license, that such operation was a 


matter of public interest, convenience and necessity. . .” 


4. Even If The KOA Rule is Inapplicable, 
The Purpose and Intént of the Miami Channel 
6 Rule Making Proceeding Was to Substitute 
Channel 6 for the Existing UHF Service of 
Gerico 


At the outset, the Commission proposed to “improve 


the immediate television situation” in the Miami market. (R. 1). 
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Since it was no longer interested in intermixing, and since it now 
proposed to “deintermix” on either a VHF or UHF basis by adding 

or taking away VHF channels, in each of its “interim” proceedings, 
the Commission clearly embarked upon a course of making channel 
substitutions on a case-by-case basis in order to relieve the specific 
television situation in the markets affected, 

This is not one whit different from the deintermixture pro- 
ceedings in which the Commission proposed to take away VHF chan- 
nels. In the Evansville case, for instance, the Commission proposed 
to delete Channel 7 and to substitute a UHF channel. When the existing 
licensee refused to accept the “consolation” channel, it was necessary 
to embark upon a Section 316 modification hearing. In the Peoria case, 
WIRL Television Co, v. United States, 1958, === U.S. App. D.C. es 
___F.2d___, Cases 13,768, 13,769, 13,912 (decided March 27, 1958), 
when the winning applicant for Channel 8 refused to take the consolation 
channel, no such proceeding was necessary because no modification of 
an existing license had occurred. 

Indeed, the Commission specifically assigned Channel 6 to 
Miami for the purpose, as stated, “to offset this loss of available (UHF) 
services.” (R. 181) At the time Channel 6 was added, Gerico’s was the 
only available service, which would then be lost. 

To say, as the Commission does, that Channel 6 was not assigned 
in substitution for the available UHF service is arbitrary and irrational 
and is clearly at odds with the very objective sought to be accomplished 
in the proceeding, itself, namely, to “improve the immediate television 
situation” in the Miami area. The Commission's contrary holding here 
is a play on words and renders the whole process meaningless. 

Moreover, the legislative purpose announced at the outset, and 
adopted formally in Docket 11532, supra, was itselfa rule, anda valid 
one. WIRL Television Co, v. United States, supra. As such, it had 


the force and effect of law and was binding upon the Commission. Ameri- 


can Broadcasting Co. v. Federal Communications Commission, 1949, 
85 U.S. App. D.C. 343, 179 F. 2d 437. And Gerico had a right to rely 
upon that rule, Hall v, Federal Communications Commission, 1956, 
99 U.S. App. D.C. 86, 237 F, 24567. In reliance upon the fact that 


the Commission would do its manifest duty in this case, Gerico con- 
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tinued to operate its station and incurred substantial and 


irreparable injury as a result thereof, 


5. Gerico Has Consented to the Modification | 
Without Hearing of Its License to Specify 
Channel 6 in Lieu of Channel 17 


In its Motion requesting the Commission to issue to it 
a modified license to specify Channel 6 in lieu of Channel Lvs 
Gerico consented to that modification and waived a hearing 
under Section 316 of the Act. All that is left to be done is the 
direction from the Court that the Commission should proceed 
with its purely ministerial duty and issue to Gerico an appropri- 
ate license, an order which the Court has the authority to issue, 
Roberts v. United States ex rel Valentine, 1900, 176 U.S, 221; 
Administrative Procedure Act, Section 10 (e), 60 Stat. 243, 5 
U.S.C. Sec. 1009 (e). 


C. The Implications of This Court’s Decision in 
Carroll Broadcasting Co. v. Federal Communi- 
cations Commission Indicate That The Destruction 
of Gerico’s Service Through the Assignment of 
Channel 6 Entitled Gerico to a Hearing Under . 
Section 316 of The Communications Act of 1934, 
as Amended 


1, The Court Has Held that Destruction of 
Service To the Public by Competition Is A 
Public Interest Factor Which Can Require 
Denial of A License On An Original Appli- 
cation 


Following the plain language in the case of Federal 


Communications Commission v, Sanders Bros, Radio Station, 
1940, 309 U.S. 470, 60S. Ct. 693, this Court has held that the 
Commission has the “power to determine whether the economic 
effect of a second license in (an) area would be to damage or 
destroy service to an extent inconsistent with the public interest” 
when passing upon an original application for license. This, it 
was held, vas a factor for consideration under the standard of 
public interest, convenience and necessity under which the 


Commission is required to grant or deny licenses. Carroll 
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Broadcasting Co, v. Federal Communications Commission, 1958, 
U.S. App. D.C. . . F. 2d » Case No. 14,104 
{decided July 10, 1958), 


2. If the Effect of Competition is a Factor for 
Consideration Under the Public Interest Standard 
For the Granting or Denying of Licenses, It is 
Also a Factor for Consideration Under the Same 
Standard Which Governs Modifications of Licenses 


The question raised here is one which has been treated before 
by this Court in L.B. Wilson, Inc, v. Federal.Communications Com- 
mission, 1948, 83 U.S. App. D..C. 176, 17 F, 2d 93. There, the 
Court held that it would result in unequal treatment under the Com- 
munications Act of 1934, as amended, if the act were construed to 
require the Commission to grant a full hearing to an applicant before 
it denied his application for some factor related to the licensing standard 
of public interest, convenience and necessity, and not to grant a full 
hearing to an existing licensee on the question of the modification of his 
license by operation of exactly the same factor. Inthe Wilson case, 


supra, the factor was electrical interference; in this case, it is destruc- 


tion of service through economic competition. £/ In other words, the way 


in which the act provides for the application of the public interest standard 
to existing licensees is through the modification or revocation sections, 
(See appendix, hereto) If the destruction of service through economic 
competition is a factor for consideration under the public interest 
standard in connection with an original application, then the only way 

in which this factor can be applied to an existing licensee is through the 
provisions of the Act which apply to him, namely, the modification and 
revocation procedures, To say otherwise, is todoas Wilson says we 


are not to do; that is, to apply the act in sucha way that it protects 


4! The Wilson case contains a valuable discussion of the entire 
question of the rights of a licensee of the Commission and a detailed 
analysis of the question posed here, 





25 
5 


applicants but not licensees.— There would seem to be no 
reason why the rule in the Wilson case should not apply to 
this situation and entitle Gerico to a hearing under the modifi- 
cation procedures of the Communications Act of 1934, as 


amended, 


D. The Only Way in Which Gerico’s License Can Be 
Modified and Justice Be Done is Through Sub- 
stitution of Channel 6 for Channel 17 in Gerico’s 


Existing License 


1. Gerico is Not Subject to the Revocation 
Procedures of the Communications Act of 
1934, As Amended 


Licenses may be revoked under Section 312 of the 
Communications Act of 1934, as amended, 66 Stat. 716, 47 
U.S.C. Sec, 312, only upon specified grounds. Since Gerico 
has committed none of the acts specified therein, and the Com- 
mission does not claim that Gerico has committed any of those 
acts, Gerico’s existing licensed service cannot be disposed of 


under this section of the act. 


2. The Only Way in Which Substantial Justice 
Can Be Done in This Case is Through 
Modification of Gerico’s License to Specify 
Channel 6 in Lieu of Channel 17 


Since the Commission has acted to dispose of Gerico’s 


licensed service, but cannot do this under the revocation 


5i/ 


— The pernicious result of a contrary holding is already 
manifest at the Commission, Ina recent protest proceeding, 
where the destruction of service question was raised by an 
existing licensee in protesting the grant of a new application, 
the Commission has called for a renewal of license application 
from the existing licensee and proposes to designate that appli- 
cation for a consolidated hearing with the new application on a 
comparative basis to determine which applicant should be al- 
lowed to provide service to the area in question, Thus, the 
Commission has used the Carroll case as a weapon against 
licensees, in that if the licensee wishes to avail himself of the 
protest procedures of the act, he can do so only at the expense 
of jeopardizing his own license. 
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procedures of the Communications Act of 1934, as amended, 
there is left to the Commission the modification procedures of 
Section 316 of the-Communications Act of 1934, as amended, 66 
Stat. 717, 47 U.S.C. Sec. 316, 

But the only way in which Gerico’s license, under the 


circumstances of this case, can be modified without destruction 


of the license, itself, is by substituting Channel 6 for Channel 17 


in the license. This is the only way in which Gerico can be pro- . 
tected under the section of the Act designed to afford it protection, 
Any other conclusion would prevent the Commission from doing 

justice in this case, as it manifestly is required to do, in the light 


of the circumstances, 


I. EVEN IF THE ACTION OF THE COMMISSION IN 
ASSIGNING CHANNEL 6 TO MIAMI DID NOT, AS 
A MATTER OF LAW, MODIFY GERICO’S LICENSE, 
IT WAS ARBITRARY, CAPRICIOUS AND IRRATIONAL 
FOR THE COMMISSION TO REFUSE TO MODIFY 
GERICO'’S LICENSE TO SPECIFY CHANNEL 6 IN 
LIEU OF CHANNEL 17 ON GERICO’'S MOTION 


A. It Was Arbitrary, Capricious and Irrational For 
the Commission to Hold That the Public Interest 
Favored Holding Channel 6 Open for Applications 
From Strangers As Grounds For Denying Gerico's 
Motion 


1, The Commission Had the Authority to Grant 
Gerico’s Motion 


The only ground stated by the Commission for denying 
Gerico’s Motion for the Issuance of a Modified License (R. 193-202) 
was that: (R. 267-268) 


“Of course, Gerico can apply for the new channel 
which we have put into the Miami area -- as it has 
done -- but we know of no justification for granting 
it use of the channel out-of-hand at the expense of 
other parties who may wish to apply for it. The 
public interest, we believe, is better served by 
making Channel 6 available for application by all 
interested parties, ” 
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But the practice of making a substitute channel available 
in the “interim” proceedings to affected operators was held 
applicable even to applicants for channels in. WIRL Television 
Co, v. United States, 1958, —=—=s-U.S. App. D.C. 

F.2d. _Cases 13,768, 13,769, 13,912 (decided 

March 27, 1958), There the Commission clearly acknowledged 
its authority under the Communications Act of 1934, as amended, 
to make the “consolation” channel available only to WIRL, It is 
clear from the WIRL case, as well as the numerous other de- 
intermixture cases in which the same practice has been followed, 
that the Commission has the authority to modify a license to 
specify a substitute channel in its interim rule making proceedings 
without holding the newly assigned channel out for applications by 
the public. If this were not true, it would be impossible for the 
Commission to undertake to modify an existing license to change 
frequency (as was requested here) for it would always be required 
to hold open the newly assigned frequency for applications from 
other members of the public. This would render the provisions 
of Section 316 of the Communications Act of 1934, as amended, 
66 Stat. 717, 47 U.S.C. Sec. 316 meaningless, a consequence to 
be avoided at all costs in statutory construction, L.B. Wilson, 
Inc. v. Federal Communications Commission, 1948, 83 U.S. 
App. D.C. 176, 170 F, 2d 793, 


2. The Commission's Conclusion is Not . 


Supported by The Record or By Findings 


The Commission's holding, that the public interest would 


better be served by holding open Channel 6 for interested 
strangers is a mere naked statement, unsupported in the decision 
by any findings and unsupported in the record by any facts. As 
such, the decision is clearly unlawful, Plains Radio Broadcasting 
Co. v. Federal Communications Commission, 1949, 85 U.S. 
App. D. C. 48, 175 F, 2d 259, Saginaw Broadcasting Co v. 
Federal Communications Commission, 1938, 68 App. D. C. 

282, 96 F, 2d 554, cert, den. (sub nom Gross v, Saginaw 
Broadcasting Co, 1938,) 305 U.S. 613, 59 S. Ct. 72. 
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Moreover, the only evidence in this record from which 
findings might be drawn is that which shows Gerico to be a qualified 
licensee of the Federal Communications Commission who was operat- 
ing under a valid and subsisting license at the time the Commission 
assigned Channel 6to Miami. As such, the record would only support 
a finding that Gerico was rendering a service in the public interest, 
(R. 30-67) 


3. The Commission’s Decision is Plainly Contrary 
Toand Thwarts the Legislative Purpose of The 


Proceeding in Which the Channel Was Assigned 


The whole purpose of the Miami Channel 6 rule making pro- 
ceeding was to provide for “channel changes in the interim with the 
view to improving the immediate television situation in individual 
communities," (R. 1) while the Commission continued to consider 
its allocations structure ona nationwide basis. The reason for 
adopting such “interim” proceedings was to promote more effective 
competition among a greater number of stations, for the time being, 
and the proceedings themselves were made necessary because of the 
long delay, perhaps years, which would be attendant upon any plan 
to revise the allocations structure generally. Report and Order, 
Docket 11532, June 26, 1956, 13 RR 1571. 

Channel 6 was assigned to Miami for the express purpose of 
offsetting the loss in available UHF services. (R. 180) 

When the Commission did not follow through and provide 
Gerico with the substitute (“consolation”) channel, it effectively 
thwarted the very purpose of the “interim” proceeding in which the 
assignment was made. 

Instead of “improving the immediate television situation” 
in Miami, the Commission's failure to modify Gerico’s license 
worsened the immediate situation, and the public was thereafter 
deprived of an existing television service. Moreover, by the decision 
to hold the channel open for other applications, and not to use it to 
improve the immediate television situation in the Miami area, the 
Commission effectively postponed for years the possible use of 


Channel 6 and postponed for years the possible improvement of the 
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television situation in Miami, 

Thus, although the Commission began its proceeding 
in order to provide for relief in the immediate situation, and 
assigned the channel to Miami for that purpose, it arbitrarily 
and irrationally thwarted its own purpose and the purpose of 
the rule under which the proceeding was initiated by insisting 
that the Channel stand idle and not be used either to improve 
the immediate situation or to provide for additional service 
during probably the major part of the crucial “interim” period. 

It is submitted that this just does not make sense. 
When the Commission started out to remedy the immediate 
situation, it was acting under a valid legislative purpose. | 
WIRL Television Co. v. United States, supra. For the Com- 
mission to thwart that purpose at the end of its proceeding 
by arbitrarily ruling that the channel should not be used for 
the purpose for which it was assigned, and in harmony, with the 
legislative purpose of the “interim” proceeding, itself, is, if 
not unlawful per se, so lacking in reason and justice as to 
render the decision a nullity. Cf, WIRL Television Co. v. 


United States, supra. 


4, The Commission's Decision is Contrary 
to Public Policy and the Policy of the 
Communications Act of 1934, as Amended 


The policy of the law favors “settlement of disputes, ” 
Moffitt-West Drug Co. v. Byrd, 92 F. 2d 290, 292 (8th Cir. 
1899) This policy of the law is specifically embodied in the 
“informal” procedures permitted under Section 309 (b) of the 
Communications Act of 1934, as amended, 48 Stat. 1083, 47 
U.S.C. Sec. 309 (b). 

Under that Section, the Commission must grant, without 
hearing, any application which it finds meets the public interest, 
convenience and necessity. It is only where it finds that the 
applicant is not qualified under that standard, that it is per- 
mitted to initiate hearing procedures, atall, Thus, if Gerico’s 


30 


Motion had been in the nature of an original application for the 
channel, the Commission could not, lawfully, have denied Gerico’s 
application or postponed action on it, for the grounds stated; that it 
is more in the public interest to hold the channel open for competing 
applicants. Thus, the Commission’s decision is clearly inconsistent 
with the policy of the law which favors the discouragement of litiga- 
tion and flatly contrary to the provisions of the Communications Act 
of 1934, as amended, which favor the granting of applications without 
hearing and expressly prohibit encouragement of hearings, per se. 
In this case the Commission has arbitrarily and irrationally invited 
litigation which has the additionally repugnant effect of thwarting the 
purpose for which Channel 6 was assigned to Miami, in the first 


instance, 


5. The Commission’s Decision was Contrary to 
its Own Practices in Other Cases 


In WIRL Television Co. v. United States, supra, the Court 
approved the awarding of a consolation channel to an applicant for a 
VHF channel which was deleted from Peoria. In every single “interim” 
proceeding involving UHF deintermixture, where the affected licensee 


was a VHF operator, the Commission has generously provided a con- 


solation channel for the VHF operator, Why the Commission has not 
done the same in this case for Gerico, its UHF licensee, is inexplicable, 
arbitrary and capricious, 

Moreover, in its other VHF deintermixture proceedings, where 
the affected operators are UHF operators, the Commission has followed 
a practice of issuing Rules to Show Cause under Section 316 of the Com- 
munications Act of 1934, as amended, 66 Stat. 717, 47 U.S.C. Sec. 316, 
to modify the UHF licenses for the purpose of permitting at least “tem- 
porary” operation on the newly assigned VHF channels by the UHF opera- 
tors, pending final action on their applications for permanent modification 
of license. The Commission is silent as to why it did not take such action 
in this case with respect to Gerico’s license; clearly it was arbitrary and 
irrational for the Commission not to provide for at least “temporary” 
operation by Gerico on Channel 6 if it did nothing else, At least this 
would have had the beneficial effect of providing for the use of Channel 6 
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for the purpose under which it was assigned to Miami, while 
the separate question of Gerico'’s right to have its license 


permanently modified was being settled, 


6, The Commission's Decision Violated Gerico's 
And The Public’s Interest in the Right to Have 
-Substantial Justice Done in an administrative 


Proceeding 


In Morgan v. United States, 1938, 304 U.S, 1,22, 58 
S, Ct. 773, 778, the Supreme Court said that if: iia iace 
agencies: 


“...deemed to be necessary in our complex 
society are to serve the purposes for which they 
are created and endowed with vast powers, they 
must accredit themselves by acting in accordance 
with the cherished judicial tradition Se the 
basis concepts of fair play,” 


It is submitted, that the Commission’s decision in this 
case violates every principle of fair play and justice present in 
the circumstances of this case, | 


In order to hold Channel 6 open for stranger applicants, 


the Commission has deprived the public of the enjoyment of an 
existing television service; caused its Licensee, Gerico, to 

lose an inordinate amount of money in operating losses; permitted 
the loss of their jobs by more than eighty skilled persons who 
operated Gerico’s station; relegated Gerico from its status as 

a licensee to status as an applicant; postponed for years the 
improvement of the immediate television situation in the Miami 
area; shunted Gerico from proceeding to proceeding over a four 
year period, always with the promise, which never materialized, 
that some concrete action would be taken, ultimately, to remedy 
the situation; permitted the monopoly of existing VHF stations in 
the Miami area to continue in effect for years to come; and 
finally, denied out-of-hand Gerico’s request, based upon simple 
equity and justice, that it be permitted to utilize the channel 
which had been assigned to the Miami area for the specific 
purpose of improving the television situation of which Gerico 

was the only station operating at a competitive disadvantage. 
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Each and every one of these results would have been fore- 
stalled by the granting of Gerico’s motion. For the Commission to 
act in this arbitrary and insensitive fashion is not merely to subvert 
the principles of fair play and justice, contrary to the admonition of 
the Morgan case, supra, but is inevitably to breed suspicion and 
distrust by members of the public in the efficacy of the procedures 
of an agency of the Federal Government, If it is right for the Com- 
mission to cause these hardships on the public and on Gerico because 
the public interest requires that a channel be fought over by strangers 
to this proceeding, then, it is submitted, there is no such thing as a 
principle of fair play and justice in the agency process, 

B. The Commission's Decision Arbitrarily and 


Capriciously Denied to Gerico Its Right to Due 
Process of Law and Equal Treatment Under the Law 


The Commission’s refusal to modify Gerico’s license unfairly, 
irrationally, and unlawfully discriminates against Gericoas a UHF 
licensee of the Commission, 

In every single “interim” proceeding involving UHF deinter- 
mixture, the Commission has offered a substitute channel to the af- 
fected VHF licensee. This practice has even been extended by the 
Commission to apply to an applicant for a VHF channel, a practice 


approved by the Court in WIRL Television Co. v. United States, supra. 


Contrary to any announced policy, and flatly contrary to the 
most rudimentary principles of justice and fair play, the Commission 
has, in practice, provided the affected VHF licensees with the assigned 
“consolation” channels and done just the opposite with its UHF licensees, 
In doing this, the Commission has arbitrarily, capriciously and irra- 
tionally discriminated as between its VHF and UHF licensees to the 
irreparable injury of its UHF licensees, including Gerico Investment 
Company. 

In WIRL, supra, the dispute was over what kind of hearing had 
to be afforded to WIRL when it refused to accept the “consolation”’ 
channel, Here, Gerico has not only not refused the consolation channel, 
it has, for more than 16 months been engaged in attempting to obtain the 


“consolation” channel. 
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The Fourteenth Amendment to the Censtitution prevents 


discrimination by the States through the Equal Protection 
clause contained therein, While that clause is not directly 
applicable on a federal level, the principles of fairness guaran- 
teed in that clause do apply under the Fifth Amendment to the 
Constitution, As the Supreme Court said in Bolling ve Sharpe, 
1954, 347 U.S, 497, 499, 74S. Ct. 693, 694: : 


“. . . the concepts of equal protection and due 

process, both stemming from our American ideal 

of fairness, are not mutually exclusive. The . 

‘equal protection of the laws’ is a more explicit 

safeguard of prohibited unfairness than ‘due process 

of law’ and, therefore, we do not imply that the two 
are always interchangeable phrases. But, as this 

Court has recognized, discrimination may be so 

unjustifiable as to be violative of due process.” 

Even if the failure of the Commission to accord Gerico 
the equal protection of the laws which is its due, be not con- 
sidered to be a wrong which can be remedied by reference to 
the equal protection clause of the Constitution, it is neverthe- 
less clearly violative of the due process of law provisions of 
the Fifth Amendment, L. B. Wilson, Inc, v. Federal Com- 
munications Commission, 1948, 83 U.S. App. D.C. 176, 

170 F. 2d 793. 

C. The Commission's Refusal to Modify Gerico’s 
License And its Arbitrary Relegation of Gerico to 
the Status of an Applicant for Channel 6 Arbitrarily 
and Capriciously Has Placed Gerico At an Intolerable 
Disadvantage vis-a-vis Its Competitors With Respect 


to the Showing Gerico is Required to Make eehorening 
_ Financial Qualifications 


The final injustice of the Commission's decision to hold 
channel 6 open for stranger applicants and to relegate Gerico 
to the status of an applicant is clearly demonstrated in the 
‘intolerable position this has left Gerico vis-3- vis its com- 
petitors on the question of financial qualifications, 

In order to acquire a broadcast license, an Ola must _ 
demonstrate financial qualifications. In this case, because the 
Commission refused to grant Gerico’s request for the modifica- 
tion of its license, Gerico has been required by the Commission 
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to make a showing of financial qualifications not required of any of 
the other applicants, 

In every case, involvingan original application, the financial 
proposal is merely a paper proposal. That is, although the applicant 
is required to show assets sufficient to cover cost of construction 
and operation, it is not required, in order to demonstrate financial 
qualifications, to put up the money and spend it in the hope of acquiring 
the contested channel, 

But this is exactly what the Commission now requires Gerico 
to do. The Commission has advised Gerico that it proposes to deny 
Gerico’s application on the basis of financial qualifications, And 
it has indicated that it will only be satisfied, if Gerico can show how 
it proposes to pay off the liabilities of the corporation incurred through 
the vain operation of WITV while the Commission dallied with the 
question of modifying Gerico’s license. Gerico is therefore required 
to put up in excess of $400,000 before showing any funds, whatever, 
with which to construct and operate a station on Channel 6, all of 
which would be in excess of the $400,000. Gerico has been able to 
find ample capital contingent on the grant to it of Channel 6. But 
without the assurance that it will receive Channel 6, Gerico has not 
been able to raise the capital to pay off the $400,000. Thus, while the 
Commission permits Gerico to be an applicant, that right is an empty 
one, and places Gerico at an intolerable disadvantage, vis-a-vis its 
competitors, on the question of financial qualifications, Therefore, 
the Commission’s decision to hold Channel 6 open for other applications 
is at the expense, not merely of the matters mentioned in part A above, 
but at the cost of preventing Gerico from obtaining the license under 
any Circumstances, 

The plain fact is that the re was and is no way in the world of 


doing substantial justice in this case, or of providing Gerico witha 


fair hearing as an applicant, by holding Channel 6 open for stranger 


applications, The only way in which substantial justice could and can 
be done is by the granting of Gerico’s motion for the issuance of a 


modified license, 
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CONCLUSION 


The only way in which the principles of justice and 


fair play can be preserved in this case is through the modifica- 
tion by the Commission of Gerico Investment Company’s license 
to specify Channel 6 in lieu of Channel 17. Inasmuch as Gerico 
is entitled to the issuance of sucha license, it is respectfully 
requested that the Court direct the Commission to issue to 
Gerico sucha license, subject to the filing by Gerico of such 
appropriate technical and financial information as the Commission 
may deem necessary to carry out the operation on Channel 6. 
It is requested, in the alternative, that the Commission's Order 
denying Gerico’s Motion be reversed and remanded for further 
proceedings; and appellant-petitioner prays that the Court order 
such further and additional relief as in the circumstances of 
this case it deems meet and proper. 
Respectfully guteniited, 
FRED J. EDEN, JR. | 
710 Fourteenth Street, N. W. 
Washington 5, D, C. 


Counsel for Appellant- 
Petitioner 


Of Counsel: 
Welch, Mott & Morgan 


710 Fourteenth Street, N. W. 
Washington 5, D. C,. 
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APPENDIX 


Administrative Procedure Act, Sec. 10 (e), 60 Stat. 243, 
5 U.S.C., Sec. 1009 (e): : 


Scope of Review 


(e) So far as necessary to decision and where presented the 
reviewing courts shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of any agency action, It shall (A) compel 
agency action unlawfully withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, findings and conclusions 
found to be (1) arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; (4) without obser- 
vance of procedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of sections 1006 and 
1007 of this title or otherwise reviewed on the record of an’ agency 
hearing provided by statute; or (6) unwarranted by the facts to the ex- 
tent that the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by any party, 


and due account shall be taken of the rule of prejudicial error, June 
11, 1946, c, 324, Sec, 10, 60 Stat, 243, ; 
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Communications Act of 1934, as amended, 48 Stat, 1082, 
47 U.S.C. Sec. 303(f): 


Powers and Duties of Commission 


Sec. 303. Except as otherwise provided in this chapter, the 
Commission from time to time, as public convenience, interest, or 
necessity requires, shall -- 

(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to carry 
out the provisions of this chapter: Provided, however, That changes 
in the frequencies, authorized power, or in the times of operation of 
any station, shall not be made without the consent of the station licensee 
unless, after a public hearing, the Commission shall determine that 
such changes will promote public convenience or interest or will serve 
public necessity, or the provisions of this chapter will be more fully 


complied with; 


Communications Act of 1934, as amended, 48 Stat. 1083, 
47 U.S.C. Sec. 307(a); 66 Stat. 714, 47 U.S.C. Sec. 307(d); 48 
Stat. 1083, 47 U.S.C. Sec. 307(b): 


Allocation of Facilities; Term of Licenses 


Sec. 307. (a) The Commission, if public convenience, 
interest, or necessity will be served thereby, subject to the limita- 
tions of this Act, shall grant to any applicant therefor a station 
license provided for by this Act. 

(b) In considering applications for licenses, and modifica- 
tions and renewals thereof, when and insofar as there is demand for 
the same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several 
States and communities as to provide a fair, efficient, and equitable 


distribution of radio service to each of the same, 


any - 


a 
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(d) No license granted for the operation of a broadcasting 
station shall be for a longer term than three years and no license 
so granted for any other class of station shall be for a longer term 
than five years, and any license granted may be revoked as herein- 
after provided, Upon the expiration of any license, upon applica- 
tion therefor, a renewal of such license may be granted from time 
to time for a term of not to exceed three years in the case of broad- 
casting licenses, and not to exceed five years in the case of other 
licenses, if the Commission finds that public interest, convenience, 
and necessity would be served thereby. In order to expedite action 
on applications for renewal of broadcasting station licenses and in 
order to avoid needless expense to applicants for such renewals, the 
Commission shall not require any such applicant to file any informa- 
tion which previously has been furnished to the Commission or which 
is not directly material to the considerations that affect the granting 
or denial of such application, but the Commission may require any 
new or additional facts it deems necessary to make its findings. | 
Pending any hearing and final decision on such an application and the 
disposition of any petition for rehearing pursuant to section 405, the 


Commission shall continue such license in effect, 


Communications Act of 1934, as amended, 48 Stat. 1084, as 
amended, 66 Stat. 714, 47 U.S.C. Sec. 308(b): 


Applications for Licenses; Conditions in 


License for Foreign Communication 


Sec. 308. (b) All applications for station licenses, or modi- 
fications or renewals thereof, shall set forth such facts as the Com- 
mission by regulation may prescribe as to the citizenship, character, 
and financial, technical, and other qualifications of the applicant to 
operate the station; the ownership and location of the proposed station 
and of the stations, if any, with which it is proposed to communicate; 
the frequencies and the power desired to be used; the hours of the day 
or other periods of time during which it is proposed to operate the 


station; the purposes for which the station is to be used; and such 
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other information as it may require. The Commission, at any time 
after the filing of such original application and during the term of any 
such license, may require from an applicant or licensee further 
written statements of fact to enable it to determine whether such 
original application should be granted or denied or such license re- 
voked, Such application and/or such statement of fact shall be signed 


by the applicant and/or licensee under oath or affirmation, 


Communications Act of 1934, as amended, 66 Stat. 715, 47 
U.S.C. Sec. 309(a); 48 Stat. 1083, 47 U.S.C. Sec. 309(b): 


Action Upon Applications; Form of and 
Conditions Attached to Licenses 


Sec. 309, (a) If upon examination of any application provided 
for in section 308 the Commission shall find that public interest, con- 
venience, and necessity would be served by the granting thereof, it 
shall grant such application, 

(b) If upon examination of any such application the Commission 
is unable to make the finding specified in subsection (a), it shall forth- 
with notify the applicant and other known parties in interest of the 
grounds and reasons for its inability to make such finding, Such notice, 
which shall precede formal designation for a hearing, shall advise the 
applicant and all other known parties in interest of all objections made 
to the application as well as the source and nature of such objections, 
Following such notice, the applicant shall be given an opportunity to 
reply, If the Commission, after considering such reply, shall be un- 
able to make the finding specified in subsection (a), it shall formally 
designate the application for hearing on the grounds or reasons then 
obtaining and shall notify the applicant and all other known parties in 
interest of such action and the grounds and reasons therefor, specify- 
ing with particularity the matters and things in issue but not including 


issues or requirements phrased generally, The parties in interest, 


if any, who are not notified by the Commission of its action with respect 
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to a particular application may acquire the status of a party to the 
proceeding thereon by filing a petition for intervention showing the 
basis for their interest at any time not less than ten days prior to 

the date of hearing. Any hearing subsequently held upon such applica- 
tion shall be a full hearing in which the applicant and all other parties 
in interest shall be permitted to participate but in which both the burden 
of proceeding with the introduction of evidence upon any issue specified. 
by the Commission, as well as the burden of proof upon all such issues, 


shall be upon the applicant, 


Communications Act of 1934, as amended, 66 Stat. 716, 47 
¥5,.€C, See. 312: 


Administrative Sanctions 


Sec. 312. (a) Any station license or construction permit may 


be revoked -- 
(1) for false statements knowingly made either in the application 
or in any statement of fact which may be required pursuant to 
section 308; , 
(2) because of conditions coming to the attention of the Com- 
mission which would warrant it in refusing to grant a license 
or permit on an original application; . 
(3) for willful or repeated failure to operate wtietantiatly as 
set forth in the license; 
(4) for willful or repeated violation of, or willful or repeated 
failure to observe any provision of this Act or any rule or 
regulation of the Commission authorized by this Act or bya 
treaty ratified by the United States; and 
(5) for violation of or failure to observe any cease and | desist 
order issued by the Commission under this section, | 
(b) Where any person (1) has failed to operate substantially as 
set forth in a license'or (2) has violated or failed to observe any of the 
provisions of this Act or (3) has violated or failed to observe any rule 
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or regulation of the Commission authorized by this Act or by a treaty 
ratified by the United States the Commission may order such person to 
cease and desist from such action, 

(c) Before revoking a license or permit pursuant to subsection 
{a}, or issuing a cease and desist order pursuant to subsection (b), the 
Commission shall serve upon the licensee, permittee, or person in- 
volved an order toshow cause why an.order of revocation or a cease 
and desist order should not be issued, Any such order to show cause 
shall contain a statement of the matters with respect to which the Com- 
mission is inquiring and shall call upon said licensee, permittee, or 
person to appear before the Commission at a time and place stated in 
the order, but in no event less than thirty days after the receipt of 
such order, and give evidence upon the matter specified therein; except 
that where safety of life or property is involved, the Commission may 
provide in the order for a shorter period. If after hearing, or a waiver 
thereof, the Commission determines that an order of revocation or a 
cease and desist order should issue, it shall issue such order, which 
shall include a statement of the findings of the Commission and the 
grounds and reasons therefor and specify the effective date of the order, 
and shall cause the same to be served on said licensee, permittee, or 
person. 

{d) In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be upon the Commission, 

(e) The provisions of section 9(b) of the Administrative Procedure 
Act which apply with respect to the institution of any proceeding for the 
revocation of a license or permit shall apply also with respect to the 
institution, under this section, of any proceeding for the issuance of a 


cease and desist order. 


4 
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-Communications Act of 1934, as amended, 66 Stat. ake 
47 U.S.C. Sec. 316: | 


Modification by Commission of Construction 
Permits or Licenses 


Sec. 316, (a) Any station license or construction permit may 


be modified by the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of the Commission 
such action will promote the public interest, convenience, and neces- 
sity, or the provisions of this Act or of any treaty ratified by the United 
States will be more fully complied with. No such order of modification 
shall become final until the holder of the license or permit shall have 
been notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public hearing, if 
requested, why such order of modification should not issue: Provided, 
That where safety of life or property is involved, the Commission may 
by order provide for a shorter period of notice. 

(b) In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be upon the Commission, 





COPY OF AFFIDAVIT 


SUBMITTED WITH BRIEF OF 


GERICO INVESTMENT COMPANY 


IN CASE NO. 14,179 





MORTIMER W, LOEWI, being first duly sworn deposes and states as 
follows: 


1) Gerico Investment Company is a Florida Corporation composed 
of Stock Holders who are long time residents of Ft, Lauderdale and 
prominent in business, sociai and civic activities in that community. 
From the beginning, the purpose of the Gerico group was to construct 
and operate a Ft, Lauderdale Television Station, 


2) The Deponent is the President, director and the General Manager 
of the Station, Together with Allen B. DuMont, he founded the Allen B. 
DuMont Laboratory, Inc. in 1935 and later the Allen B, DuMont Company 
opened the first Teievision Network by joining by cable the Washington 
Station WTTG with their New York Station WABD, Until his resignation 
in 1953, he was Executive Assistant to the President, As a communica- 
tion expert, he served with the U.S. Navy as a Commander from 1942 
through 1944, specializing in radio and radar, 


3) WITV has operated in Ft, Lauderdale on a Competitive basis 
with a pre-freeze VHF Station, a competitive UHF Station and a second 
VHF Station. It’s revenue has been derived 80% or more from local 
sources and the baiance from Network, National and Regional sources, 
although it has been our experience that for a Station similarly situated, 
if VHF, revenues generally approximate 60% National, Regional and 
Network and 40% local. In addition, as muchas 80% of our local revenue 
has been derived from the sale of time adjacent to Network programs. 


At the present time, all Commercial Network programs of the American 
Broadcasting Company are being carried by it’s Miami affiliate, Channel 10, 


4) Attached hereto is a scheduie showing the operating revenues, costs 
and profit or loss during the past 24 months for WITV, It is self-explanatory. 
It may be noted, however, that the expense catagory did not decline during 
this periocé, showing that WIT V maintained it's efforts to compete after the 
commencement of service by Channel 10, 


5) Absent relief from the court or from the Commission, WITV can- 
not continve to operate in the Miami, Ft. Lauderdale area, Since August, 
1957 Gerico has continued to provide a Television service in the confident 
belief that the Commission would act upon one or more of the several 
proposals pending before it and upon the conviction that the public should 
not be deprived of a valuabie Television service in the interim. 

Respectfully submitted, 

/s Mortimer W. Loewi 

WITV GENERAL MANAGER 
MWL/elc 


Subscribed to and sworn before me 
this 20th day of December, 1957 


Edna Crawshaw (SEAL) 
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(30,464, 84) 


ACCUMULATIVE 


TOTAL 
PROFIT OR 
LOSS 


10,252. 07 
26,371. 25 
36,405, 83 
57,266, 28 
76,142.99 
92,183.58 
91,223, 19 
91,448, 15 
83,388. 89 


76, 120, 60 
68, 661. 86 
72, 013,19 


(489. 10) 
2,244, 37 
5,944, 37 
6,257.97 
8,099, 62 
(2,089.55) 


(12, 167.55) 
(24, 120, 63) 


(51,217, 09) 
(76, 858, 98) 
(105, 880, 26) 
(136, 345, 16) 
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2 
COUNTERSTATEMENT AS TO JURISDICTION 


These appeals seek review of two orders of the Commission, both 
entered in its Docket No. 11756, the first amending Section 3.606 of its 
Rules and Regulations, 47 CFR 3.606, so as to allocate Channel 6 to 
Miami, Florida, and the second denying a petition for reconsideration 
of that action and ancillary relief by Gerico. See Miami Drop-In Case, 
15 Pike and Fischer, R.R. 1638a, 1642a. Since the proceedings in 
Docket 11756 were rule-making, they are reviewable solely under Sec- 
tion 402(a) of the Communications Act, 42 U.S.C..402(a). .Van Curler v. 
Broadcasting Corporation v. United States, 98 U.S. App. D.C. 432, 
236 F. 2d 727, Cert. den., 352 U.S. 935. Hence, the appeal in case 
No. 14,386, which seeks review pursuant to the mutually-exclusive 
remedy provided in Section 402(b) of the Act, 47 U.S.C. 402(b), should 
be dismissed for lack of jurisdiction. 


COUNTERSTATEMENT OF THE CASE 


In the interests of brevity and in order to avoid undue repetition, 
Intervenor Publix Television Corporation adopts and hereby incorporates 
by reference the Counterstatement of the Case set forth in the brief of 
Respondents, the United States of America and the Federal Communica- 
tions Commission, with the following additional statement concerning the 
interest of Publix Television Corporation in these proceedings: 


The final Report and Order by which the Commission, after rule- 
making proceedings, allocated Channel 6 for commercial television use 
at Miami, Florida, was adopted by the Commission April 24, 1957, and 
became effective June 3, 1957 (R. 181). On August 28, 1957, Publix 
Television Corporation filed an application, on FCC Form 301, fora 
permit to construct and operate a television station on the newly allocated 
frequency (R. 266). Similar applications for regular use of the same 
channel were also filed by Petitioner Gerico and other parties, and on 
November 17, 1958 the Commission designated these mutually -exclusive 
applications for a consolidated hearing pursuant to the provisions of 
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Section 309(b) of the Communications Act, 47 U.S.C. 309(b) (23 F.R. 
9042), : 


SUMMARY OF ARGUMENT 


1. Gerico's contention that the actions of which it seeks review 
here "modified" its outstanding authorization for Channel 17 at Fort 
Lauderdale, Florida, is clearly without merit. Gerico Investment Com- 
pany v. Federal Communications Commission, _ U.S. App. D.C. __, 
255 F. 2d 893. | 


2. Gerico's request to the Commission for a preferential show 
cause order or a modified license to operate forthwith on Channel 6 at 
Miami was properly denied in view of the pending application of Publix 
for the same frequency. Both Publix’ right to a full and fair hearing 
on its application, and the Commission's licensing duty to enfranchise 
the best qualified applicant (where a choice is possible) required rejec- 
tion of these requests. Moreover, since the allocation of the channel 
assigned to Gerico at Fort Lauderdale (Channel 17) was in no way af- 
fected by the Commission's addition of a new channel (Channel 6) to 
Miami, Gerico in any event had no interest entitling it to the priority it 
sought on the latter frequency. Finally, there were no special circum- 
stances present which would have warranted even a special temporary 
authorization to Gerico on Channel 6 if it had requested such authority 
from the Commission. , 


ARGUMENT 


Gerico's argument (brief, — 13-25) that the Commission's 
allocation of Channel 6 as a fourth VHF frequency to Miami, Florida 
"modified" its issued and outstanding authorization for operation on 
Channel 17 at Fort Lauderdale is essentially foreclosed by this court's 
recent decision involving the same petitioner in Gerico Investment Com- 


pany v. Federal Communications Commission, __:;U.S. App. D.C. _, 
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255 F. 2d 893. In that case, Gerico argued that a similar "modifica- 
tion” of its license had occurred when the Commission issued a permit, 
after a comparative hearing, authorizing construction of a new televi- 
sion station on Channel 10 at Miami by one of several competing appli- 
cants. Rejecting this contention, the Court pointed out that although the 
economic factor of increased competition from the new Station relied 
upon by Gerico undoubtedly gave it standing to be heard in connection 
with the issuance of the license, Federal Communications Commission 
v. Sanders Brothers Radio Station, 309 U.S. 470, the mere fact of 
economic injury was not sufficient to constitute a modification of Gerico's 
license within the meaning of Section 316 of the Communications Act, 
47 U.S.C. 316, and the Supreme Court's decision in the KOA case, 
Federal Communications Commission v. National Broadcasting Company, 
319 U.S. 239. The Court stated: 
*"When Gerico was licensed. . . there was no provi- 
sion in any Commission rule which could be said to 
have read into Gerico's license a guarantee of finan- 
cial success or protection from economic injury, or 
which deterred the Commission from authorizing 
Station operation on a Channel previously duly allo- 
cated, as was VHF Channel 10 in Miami." (255 F. 
2d 893 at 895). 
The present case is factually different from that presented in the 
foregoing appeal only because (1) here Gerico objects to the initial allo- 


cation of a competing frequency, rather than its licensing, and (2) the 


frequency involved here is a so-called “drop-in” channel allocated, in 
appropriate rule-making proceedings, after, rather than before, the 
issuance of Gerico's authorization for Channel 17. Neither of these 
factual differences suffices to change the result reached by the Court in 
the earlier case. If, as the Court held there, the actual licensing of a 
new Station on Channel 10 in Miami did not constitute a "modification" 
of Gerico's operation at Fort Lauderdale, it is an a fortiori proposition 
that the mere allocation of VHF Channel 6, for future use by a qualified 
applicant, could not do so. Nor does the circumstance that Channel 6 
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has been "dropped in" after Channel 17 was assigned to Gerico give rise 
to any rights in Gerico under Section 316 of the Communications Act. 
This is so because, when it was first promulgated by the Commission, 
Section 3.606 of its rules (governing television allocations) was made 
expressly subject to amendment and revision from time to time as the 
public interest required. ". . .[T]he Sixth Report contemplated and 
provided for not only a present Table of Assignments but also future 
amendments to that Table by the assignment of additional channels to 
communities under specified rules and policies." Van Curler Broad- 
casting Corporation v. United States, 98 U.S. App. D.C. 432, 236 F. 
2d 727, cert den., 352 U.S. 935. Channel 6 was assigned to Miami in 
conformity with the policies set forth in the rules at the time Channel 17 
was granted to Gerico. If the Commission "modified" existing author- 
izations every time it added a new channel to its Table of Television 
Assignments, thereby giving the right to object at an evidentiary adjudi- 
catory hearing to all holders of outstanding authorizations which might 
conceivably compete with a station on the new channel, its authority to 
allocate television frequencies by rule-making in the public interest, up- 


held by this court in Logansport Broadcasting Corporation v. United 
States, 93 U.S. App. D.C. 342, 210 F. 2d 24, would be rendered futile. 


IL. 


Apparently aware of the difficulties with its argument that the allo- 
cation of Channel 6 to Miami in full accordance with the Commission's 
rule making procedures “modified" its outstanding authorization for 
Channel 17, Gerico relies in the second part of its brief (pp. 26-35) on 
a contention that the Commission acted in any event arbitrarily and 
capriciously in refusing to modify its UHF authorization at Fort Lauder- 
dale to specify operation on the new channel at Miami as requested by 
Gerico in its petition for reconsideration of the Commission's April 29, 
1957 Report and Order in the rule-making proceedings... The fact is, 
however, that the Commission not only acted in accordance with the 
statute in denying Gerico'’s extraordinary request, but had no discretion 
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to do otherwise in view of the pendency of Publix’ application for the 
Same channel and Publix’ right to a hearing on that application under 
the rule of Ashbacker Radio Corporation v. Federal Communications 
Commission, 326 U.S. 327. 


It is significant that, in asserting the Commission's power to is- 
Sue a modified license to it, Gerico here for the first time refers to a 
license for an interim operation pending conclusion of proceedings for 
the regular licensing of Channel 6 to the best qualified applicant (Brief, 
pp. 30-31). Such an authorization, of course, is not what Gerico 
requested from the Commission. Instead, it sought a permanent li- 
cense for Channel 6 without the preliminary comparative adjudicatory 
proceeding required by the Ashbacker case.* 


It is clear thatthe Commission could not, consistently with the 
Statute, have issued such a preferential order summarily changing both 
Gerico's channel and its city of license. Moreover, even if the Com- 
mission had had such power, its exercise in favor of Gerico and to the 
detriment of both Publix’ statutory rights and the public interest in as- 
certaining the best qualified applicant for use of the newly allocated 
channel at Miami would have been arbitrary and capricious under the 
circumstances. 


Under the rule of the Ashbacker case, the Commission could not 
have granted the use of the new channel at Miami to Gerico without at 
the same time constructively denying Publix’ pending application. 
Publix’ statutory right under Section 309 of the Communications Act, 

47 U.S.C. 309, to a hearing prior to such a denial effectively precluded 
issuance of the preferential authority to Gerico. And, of course, the 
mere fact that Gerico -had participated in the rule-making proceeding 


* 

Since Gerico's request for temporary operating authority was never pre- 
sented to the Commission, review of the matter in this proceeding is foreclosed 
by Section 405 of the Communications Act, 47 U.S.C. 405. O'Neill Broadcast- 

Com: v. Federal Communications Commission, 100 U.S. App. D.C. 38, 
241 F. 2d 443. 
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leading to allocation of the channel to Miami in the first place (whereas 
Publix waited until allocation of the channel to present and prosecute its 
application) in no way lessened or abridged Publix’ right to a compara- 
tive hearing before a final authorization for its use could be issued. It 
goes without saying that "the Commission cannot, by general public 
notices in a rule-making proceeding, compel a person with an established 
statutory right to protect that right, against penalty of forfeiture, by 
entering the rule-making proceeding. Such an established statutory 
right requires adjudicatory disposition, and the procedure which is suf- 
ficient for rule-making is not sufficient for that purpose." Zenith Radio 
Corporation v, Federal Communications Commission, 93 U.S. App. D.C. 
284, 288, 211 F. 2d 629, 633-4. , 


Moreover, it would have been arbitrary and capricious for the 
Commission to have issued even a temporary interim operating authority 
to Gerico (if it had requested such an authorization) under the circum- 
stances of this proceeding. The Commission's right, pending compar- 
ative hearings on mutually exclusive applications for the same frequency, 
to issue interim authorizations to one of several applicants, is limited 
to the most unusual circumstances. See Peoples Broadcasting Com- 
pany v. United States, 93 U.S. App. D.C. 78, 209 F. 2d 286. Here 
the Commission's allocation of Channel 6 to Miami neither deleted the 
channel assigned to Gerico at Fort Lauderdale (as was true in the 
Peoples case) nor gave issue to any other special circumstances which 
would have warranted a preferential authorization to Gerico. Indeed, 
the increased competition which led to Gerico'’s cessation of broadcast 
activities had become a fait accompli, according to its own earlier rep- 
resentations to this Court, upon the licensing of Channel 10 at Miami. 


See Gerico Investment Company v. Federal Communications Commis- 
sion, _ U.S. App. D.C. , 200 F. 2d 893. 


Ultimately, Gerico's contention that it was entitled to a preferential 
order modifying its license despite the pendency of other applications for 
use of the frequency involved comes down to a plea for recognition by the 
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Commission of its equity in television broadcasting in the Miami-Fort 
Lauderdale area as a result of the expenditure of funds by it in connec- 
tion with its unsuccessful venture on Channel 17 at Fort Lauderdale. 
Such considerations, however, do not control. the Commission's licens- 
ing activities, where the criterion for issuance of a franchise is the 
public interest rather than the private interest of individual applicants 
or licensees. Any authorization which the Commission might have is- 
sued for Channel 6 to Gerico in abrogation of statutory hearing proce- 
dures solely because of Gerico’s unfortunate business experiences would 
have been at odds with the statutory standard. 


CONCLUSION 


For the foregoing reasons, and for those stated in the brief of the 


United States of America and the Federal Communications Commission, 


Respondents, the actions of the Commission challenged in Case No. 
14387 should be affirmed. The appeal in case No. 14386 should be 
dismissed. 


Respectfully submitted, 


REED T. ROLLO 

R. RUSSELL EAGAN 

ALOYSIUS B. MCCABE 
of 


KIRKLAND, ELLIS, HODSON, 
CHAFFETZ & MASTERS 


800 World Center Building 
Washington 6, D. C. 
Counsel for Intervenor 
Publix Television Corporation 
December 12, 1958. 
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STATEMENT OF QUESTIONS..PRESENTED 


The questions in this case were stipulated by the parties 
and approved by this Court in its. Order dated May 14, 1958... 
The questions, as stipulated, are as follows: 

1. Whether the Commission erred in denying Appellant's 
(Petitioner's) request for the issuance of a modified license 
specifying Channel 6, Miami, in lieu of Channel 17, Fort 


Lauderdale? 


2. Whether the Commission erred in failing to hold that 


Appellant's (Petitioner's) license had been modified as a 
result of the Commission's proceedings? 

3. Whether the Commission erred in not granting Appel- 
lant (Petitioner) a hearing under Section 316 of the Communica- 
tions Act of 1934, as amended? 

4, Whether the Commission erred in refusing to consider 
whether the construction of a Channel 6 station in an area 
south of Miami, 220 miles or more from co-channel station 
WDBO-TV, Orlando (as would be required by the Commission's 
mileage separation requirements), would create an objection- 
able hazard to air navigation? 

5. Whether the Commission erred in failing to provide 
for location of the antenna for Channel 6, Miami, at an 
antenna farm 14 miles north of Miami? 


*7 Of the eight questions stipulated, appellant-petitioner 


in its brief presents argument on matters relating only to 
questions 1-3 and 8, 


(i) 





| 


6. Whether the Commission's decisions below are con- 
sistent with the requirements of Section 307(b) of the Com- 
munications Act of 1934, as amended? 

7. #Whether the, Commission erred in failing to assign 
Channel 6 to Fort Lauderdale, Florida? 
8. Whether the Commission erred in denying Appellant's 


(Petitioner's) Petition for Reconsideration? 


(ii) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,386 


GERICO, INVESTMENT COMPANY, Appellant 
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No. 14,387 


GERICO INVESTMENT COMPANY, Petitioner 
Ve 


UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 


WIVJ, INC., et al., Intervenors 


ON PETITION FOR REVIEW AND APPEAL FROM DECISIONS 
AND ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE~RESPONDENTS 





COUNTERSTATEMENT OF THE CASE 


These consolidated cases represent the third of a series 
of appeals initiated by appellant~petitioner (hereinafter 
Gerico) relating to various aspects of the UHF-VHF situation 
in the Miami-Ft. Lauderdale, Florida area. In two previous 


appeals, Gerico Investment Co, v, Federal Communications 





ee 
Commission, 99 U.S. App. D.C. 379, 240 F.2d 410 (1957) and 
U.S. App. D.C. » 295 F.2d 893. (1958) Gerico, the 





licensee of a UHF television station at Ft. Lauderdale, com- 
plained of Commission actions granting VHF construction permits 
(Channels 7 and 10) at Miami. The Court sustained the Commis- 
sion in both appeals and in the latter case, concerning the 


award of VHF Channel 10, the Court, inter alia, considered 








essentially the same issues which Gerico is attempting to 
resurrect, in slightly different form, in the present cases. 

Since it is Gerico*s position that the questions which 
it is raising in the subject cases are not essentially fore- 
closed by this Court*s decision in Gerico Investment Co, v. 
Federal Communications Commission, __ U.S. App. D.C. __., 

255 F.2d 893, and in view of the argumentative nature of 

Gerico*’s statement of the case, we believe a restatement will 

make clear the precise nature of the Commission's actions here 
“u/ : 

under review, 

In its Sixth Report and Order of April, 1952 (47 C.F.R. 
3.606), establishing a nationwide Table of Assignments for 
television stations, the Commission allocated two UHF channels 
to Ft. Lauderdale and three commercial VHF and two UHF channels 
to Miami, which is approximately 25 miles south of Ft. Lauder- 
dale. 


1/ & substantial portion of the underlying background facts 


of the subject appeals is set forth in the Court‘’s decisions 
in the two previous Gerico appeals, supra. 
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In July, 1952, at the time Gerico secured its construction 
permit for UHF Channel 17 at Ft. Lauderdale, VHF Channel 4 at 
Miami was in operation. VHF Channels 7 and 10 in Miami were 
designated for comparative hearings that same year. While these 
comparative hearings were pending, Gerico filed a petition for 
deintermixture, alleging that operations on the VHF channels at 
Miami would subject its UHF operation to ruinous competition, 
and requesting Commission stay of the Channel 7 and 10 compara- 
tive proceedings pending action on its deintermixture petition, 
On November 10, 1955, the Commission denied Gerico’s petition 
for selective deintermixture (13 Pike & Fischer, R.R. 1522); 
instituted instead a general rule~making proceeding to consider 
suggestions for a nationwide improvement of its Table of 
Television Assignments (Docket No. 11532; 20 F.R. 8501) and, 
in the interim, decided not to “freeze” or stay the issuance 
of VHF grants (13 Pike & Fischer, R.R. 1511). 

Gerico petitioned for reconsideration of the Commission's 
denial of its deintermixture petition, and also sought inter~ 
vention and stay of both the Miami VHF Channel 7 and 10 adjudica- 
tory proceedings pending the outcome of the general rule-making 


proceeding and final action on its petition for deintermixture. 





On January 20, 1956, the Commission denied all of Gerico’s 
foregoing requests and, in a separate decision on the same 


day, granted a construction permit in, the VHF Channel 7 compara- 
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tive proceeding. Gerico appealed to this Court, which sustained 
the Commission's actions relating to the denial of Gerico'’s 
intervention or stay in the Channel 10 proceeding and tke 
grant of VHF Channel 7 prior to final decision in the pending 
deintermixture proceedings. Gerico Investment Co, v. Federal 
Communications Commission, 99 U.S. App. D.C. 379, 240 F.2d 410. 
On June 26, 1956, the Commission issued its Report and 
Order in the general rule-making proceeding (Docket No. 11532) 
in which it proposed to study the feasibility of a gradual 
transition to an all-UHF allocation as a possible solution to 
the nationwide UHF~VHF. problem (13 Pike & Fischer, R.R. 1571). 
Pending such study, the Commission instituted rule-making pro- 
ceedings for interim revision of the Table of Assignments in 


some 13 communities, including Miami (13 Pike & Fischer, 1571, 


1581--1583). With respect to Miami, the Commission proposed 





to assign a fourth commercial VHF channel (Channel 6) to Miami 


provided minimum spacing requirements could be met (R. 1). 


a 
Gerico submitted comments in the nature of a counterproposal ‘ 
which ateposad instead the assignment of VHF Channel 6 to Ft. - 
Lauderdale rather than Miami by utilization of a so-called : 
"antenna farm" -- located approximately 14 miles narth of ‘ 
Miami and 10 miles south of Ft. Lauderdale and used by all of " 


the Miami-Ft. Lauderdale television stations including Gerico's, 


Since such a location would place the prospective Channel 6 


27 No final decision had been adopted at that time in the : 


VHF Channel 10 comparative proceeding. ) 
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Station at less than both the co-channel and adjacent channel 
minimum spacing requirements prescribed in Section 3.610 of 
the Commission*’s Rules, 47 CFR 3.610, Gerico proposed to 
require the employment of a directional antenna system to pro- 
tect co-channel and adjacent channel stations from objectionable 
interference (R. 30-67). 

While the above Miami rule-making proceeding was pending, 
the Commission, on February 8, 1957, granted a construction 
permit in the VHF Channel 10 comparative proceeding. Gerico 
thereupon petitioned for reconsideration, rehearing, and 
request for stay of construction pending final determination 
of the Miami rule-making proceeding. Gerico contended that 
the Commission, in the Channel 10 comparative case, failed 
to make findings required by Sections 309(a) and 307(b) of 
the Act, 47 U.S.C. 309(a), 307(b), as to the comparative need 
for the proposed VHF Channel 10 service as against Gerico‘s 


existing UHF Channel 17 service, or as to whether the grant 


complied with the standard of “fair, efficient, and equitable” 


distribution of broadcast service enunciated in Section 307(b) 
of the Act. It alsoargued that the Commission’s grant of a 
construction permit for Channel 10 had the effect of modifying 
Gerico*’s license without complying with the notice and hearing 
requirements guaranteed to Gerico by Section 316(a) of the 
Act, 47 U.S.C. 316(a). On September 13, 1957, the Commission 
denied Gerico’s petitions and requests whereupon Gerico again 


appealed to this Court, This Court again sustained the Commis- 
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sion and in so doing expressly rejected Gerico*s theory that 
operation of the Channel 10 station would so adversely effect 
Gerico economically that its license, by being rendered in- 
effective as a result of ruinous competition, would be modified 
within the meaning of Section 316 of the Act, 47 USC 316. The 
Court was of the view that the Commission’s grant of Channel 
10 “did not lead to a modification of Gerico’s then existing 
license, which contained no express or implied terms insuring 
financial success or freedom from hurtful competition by such 
developments in the area as here occurred under the Act.” 
Gerico Investment Co. v. Federal Communications Commission, 


U.S. App. B.C, 255 F.2d 893, 895. The Court was 


— oe 
also of the opinion that the Commission was not required to 
make Section 307(b) findings in the comparative Channel 10 
case since such fxetors were before the Commission in the 
then pending Miami rule-making proceeding. Id. at 895-96, 
Prior to the Court*s decision in the latter appeal, the 
Commission, in a Report and Order issued April 29, 1957, con- 
cluded the Miami rule-making proceedings by allocating VHF 
Channel 6 to Miami, with a condition that the transmitter of 
any proposed station would have to be located in an area 
south of Miami so as to meet minimum spacing requirements 
(R. 179, par. 11). It rejected Gerico"s Ft. Lauderdale 


“antenna farm" proposal as being not in accordance with the 


Commission*s minimum spacing requirements (R. 178, par. 10). 
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The Commission also concluded that the assignment of VHF Channel 
6 would improve the opportunity for effective competition among 
a greater number of stations since the assignment of VHF Channel 
6 would partially offset the loss of available UHF services in 
the Miami-Ft. Lauderdale area which would result from the presence 
of three VHF stations therein, (R. 180, par. Si eubese Broad- 
casting Company, permittee of Station WGBS-TV (UHF Channel 23) 
at Miami, had suspended operations prior to the issuance of the 
Commission*s Report and Order (R. 180, note 3). 

Gerico petitioned for reconsideration of the Commission's 
April 29, 1957 Report and Order (R. 188-92), again uring the 
allocation of VHF Channel 6 to Ft, Lauderdale, It further 
“ requested in the form of a motion (R. 193~203), that the Commis- 
sion either modify Gerico’s license to specify operation on 
VHF Channel 6, or accord it a hearing pursuant to Section 
° 316(a) of the Act, 47 U.S.C. 316(a). 

In a Memorandum Opinion and Order released February 21, 

1958, the Commission denied Gerico‘s petition for reconsidera- 
i tion, and its motion for the issuance of a modified license 
(R. 264-68). The Commission concluded that assignment of VHF 
Channel 6 in conformity with its minimum spacing requirements 


° was in the public interest; comported fully with the require- 





ments of Section 307(b) of the Act, 47 U.S.C. 307(b), and that 


* 


: 3/ Gerico had stated that the establishment of a third VHF 
a station (Channel 10), would have the almost certain result of 
forcing Gerico to cease its UHF operation on Channel 17 at 


Ft. Lauderdale (R. 41). 
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the assignment did not constitute a modification of Gerico'’s 
Ft. Lauderdale UHF authorization, (R. 267, pars,7,8). On 
March 24, 1958, Gerico filed with this Court its appeal fron, 
and petition for review of, the Commission"s orders of April 
29, 1957 and February 21, 1958, 
COUNTERSTATEMENT AS TO JURISDICTION 





It is apparent that only one of the two consolidated actions 
here presented can properly be maintained. Case No. 14,386 
is an appeal filed pursuant to Section 402(b) of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. 402(b), and Case No. 
14,387 is a petition for review under Section 402(a) of the 
same Act, 47 U.S.C. 402(a). Both actions attack the same 
orders of the Commission, yet the two review provisions are 
mutually exclusive. Federal Communications Commission vy. 
Columbia Broadcasting System of California, 311 U.S. 132; 
Mester v. United States, 70 F. Supp. 118, 120 (D.C.E.D.N.Y.) 
aff’d. 332 U.S. 749, Functional Music, Inc. v. Federal Communi- 


cations Commission, Case No. 14,374, decided November 7, 1958, 





See also Columbia Broadcasting System, Inc. v. United States, 7 
316 U.S: 407, 415-416. 


The principal action of the Commission here at issue was 


© 
a rule-making proceeding to assign an additional television 4 
channel, VHF Channel 6, to Miami, Florida. The appellant- 
petitioner urges (Br. 3) that the Scuaiosioa*s Channel 6 rule- re 
making proceeding, although concedely rule-making in nature, » 


had the adjudicatory effect of modifying appellant-petitioner's 
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license, thereby rendering it a broadcast licensing action 
susceptible of appeal under Section, 402(b) of the Act. However, 
as we shall show below, the Commission’s actions here at issue 
were in no respect a modification of a station license pur- 


suant to Section 316(a) of the Act, 47 U.S.C. 316€a), review- 


able under 402¢(b). Further, the Commission's action dismissing 


appellant-petitioner‘s motion for issuance of a modified 
license on the newly assigned channel in the area clearly was 
ancillary to the rule-making proceeding itself. Thus, it also 
would appear to be reviewable under the procedures specified 
by Section 402(a). Accordingly, Case No. 14,386, we believe, 
should be dismissed for want of jurisdiction. Functional 
Music, Inc, v. Federal Communications Commission, supra; 
Jacksonville Journal Co. v. Federal Communications Commission, 
101 U.S. App. D.C. 12, 246 F.2d 699; O*Neill Broadcasting Co. 
v. United States, 100 U.S. App. D.C. 38, 241 F.2d 443. 
SUMMARY OF ARGUMENT 
1 

The Commission*s rule-making action assigning Channel 6 
to Miami did not modify Gerico's license within the meaning of 
Section 316 of the Communications Act, 47 U.S.C. 316. The 
Commission, in originally allocating VHF and UHF channels in 
the Miami-Ft. Lauderdale area pursuant to its 1952 Table of 
Assignments, was not thereby imposing 2 numerical limitation 
on the number of stations, whether VHF or UHF,which would ever 


be assigned in the area, Competitive protection from the 





« iO 
possible assignment of any future stations was never incorporated 


directly or indirectly into Gerico’s license. That possible 





future additional channel assignments in any given area would 
be made was expressly contemplated in the Commission's Sixth 
Report and Order (see: 1 Pike & Fischer, R.R. (Part 3) 91:599 

€t seq.)ea prospect recognized by this Court in Van Curler 
Broadcasting Corp, v. United States, 98 U.S. App.. D.C. 432, 434, 
236 F.2d 727, 729, cert. den. 352 U.S. 935. Thus the situation 





here is inapposite to that presented in Federal Communications 
Commission v. National Broadcasting Co, (KOA), 319 U.S. 239 and 
L.B. Wilson v. Federal Communications Commission, 83 U.S. App. 
D.C. 167, 170 F.2d 793, where the Comuiierngts proposed action 
changed, or raised substantial questions of changing, the basic 
license rights of the licensees there involved. Since the 
allocation of Channel 6 to Miami would not affect Gerico's 
existing authorization as to frequency, power, non-interference 
or in any other technical respect, its license clearly was not 


modified within the meaning of Section 316 of the Act as inter- 





preted by relevant court decisions. Nor was its license modified 
by reason of any possible adverse economic effects upon Gerico 
which may result from the Channel 6 allocation effectuating «4 
into a competitive facility. Cf. Gerico Investment Co. v. 
Federal Communications Commission, __ U.S. App. D.C. ___, 255 


F.2d 893, ro 
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The Commission's refusal to modify Gerico’s license to 
specify its operation on Channel 6 in lieu of Channel 17 was a 
reasonable determination consistent with the Commission’s actions 
in all other analogous cases where additional VHF channels have 
been allocated to communities, requiring existing UHF stations 
in the areas to compete with possible new applicants. The 
Commission properly found that under the circumstances presented, 
the aubidic interest required making the new channel available 
for application by all interested parties. Gerico has failed 
to show any legal or equitable grounds indicating that a 
different conclusion on the Commission's part was required, 
ARGUMENT 
I. THE COMMISSION’S RULE--MAKING ACTION ALLOCATING 


CHANNEL 6 TO MIAMI DID NOT MODIFY GERICO’S 
LICENSE WITHIN THE MEANING OF SECTION 316 OF 


THE ACT, 


The first of two principal contentions presented by Gerico 


is closely related to that resolved adversely to it in Gerico 


Investment Co. v. Federal Communications Commission, __ U.S. 


App. D.C. _., 255 F.2d 893. There this Court held, inter alia, 
that the Commission‘’s grant of a construction permit for a third 
VHF channel at Miami did not lead to a modification of Gerico’s 
license even though concededly operation of the third VHF 
channel in the Miami-Ft., Lauderdale area would seriously 


and adversely effect Gerico’s ability to continue its UHF opera- 


tion. 
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After having unsuccessfully urged in that appeal that the 
Commission’s authorization of a third VHF channel would result 
in a destruction or deletion of Gerico's existing UHF service, 
and hence the “modification” of its license, the appellant now 
contends that the assignment of a fourth VHF channel will have 
an identical result and that the Commission's rule-making 
action making this assignment thereby had the effect of modifying 
Gerico’s UHF authorization without affording to Gerico the 
notice and hearing requirements guaranteed to it by Section 
316(a) of the Act, 47 U.S.C. 316(a). In short, Gerico’s 
argument here differs: from that previously rejected by this 
Court only in that here a new assignment of an additional VHF 
channel in the Miami area allegedly constitutes the alleged 
modification, whereas in the previous Gerico appeal, supra, it 
was the Commission’s grant of a construction permit for a VHF 
channel previously assigned to Miami by the Commission's 1952 
Table of Assignments, prior to the time Gerico secured its own 
UHF grant at Ft. Lauderdale. 

Gerico*s argument thus rests upon its assumption that the 
Commission, in originally adopting a plan utilizing intermixture 
of VHF and UHF channels, guaranteed not to make any new assignments 
in any area which might adversely affect the existing economic 
Or numercial balance between VHF and UHF assignments. Accord- 
ingly, any change in the intermixture ratio of VHF and UHF 
channels in the Miami-Ft. Lauderdale area by the allocation of 
an additional VHF channel to Miami constituted, Gerico alleges, 

a modification of its existing Ft. Lauderdale authorization (Br. 


20). 
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The difficulty with this argument is that its basic 

premise is faulty. The Commission, in allocating three conm- 
mercial VHF and two UHF channels to Miami and two UHF channels 
to Ft. Lauderdale, was not imposing any possible limitation on 
the eventual number of stations, VHF or UHF, in the area, and 
protection from the allocation of any greater number of stations 
was thus not incorporated directiy or indirectly into the 
license of any persons, such as Gerico, applying for one of the 
allocated channels, Instead, as this Court held in Van Curler 
Broadcasting Corp. v. United States, 98 U.S. App. D.C. 432, 236 
F.2d 727, cert. den. 352 U.S. 935, the prospect of additional 
VHF and UHF channels being added in any given area was expressly 
contemplated in the Sixth Report and Order of the Commission 
issued at the time the Commission adopted its present Table of 
Assignments in 1952. See 1 Pike & Fischer, R.R. (Part 3) 
91:599 et seq. In affirming a "drop in" of a VHF channel in 
the Albany~-Troy~Schenectady area of upstate New York over the 
protests of area UHF stations who similarly claimed the new 
channel would make their continued operation impossible, the 
Court stated (98 U.S. App. D.C. 432 at 434, 236 F.2d 727 at 
729): 

The Commission specifically called attention 

to the fact that possible assignments on 

Channels 2-65 had not been made in the Table, 8/ 

announced that it would follow its assignment 

spacing requirements in future proceedings 


dealing with amendments to the Table, and 
made clear that persons wishing to apply for 





8/ Report 829 
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a channel not specified in the Table would be 
required to secure an amendment to the Table 
through appropriate rule-making proceedings 

before submitting an application for a license. 9/ 
Thus the Sixth Report contemplated and provided 

for not only a present Table of Assignments but 
also future amendments to that Table by the assign- 
ment of additional channels to communities under 
specified rules and policies. 


Ly, Report §201 | 
The situation here is thus quite different from that pre- 


sented to the Courts in Federal Communications Commission y. 





National Broadcasting Company (KOA), 319 U.S. 239 and L.B. 


Wilson vy. Federal Communications Commission, 83 U.S. App. D.C. 
167, 170 F.2d 793, upon which Gerico relies. In these cases the 
proposed Commission action would have changed, or at least raised 


substantial questions of changing, the basic license rights of the 
4 / 


complaining licensees, 

Thus, in the KOA case, the application under question 
would have placed a second nighttime service on a clear 
channel on which KOA was the dominant station, despite exist- 
ing rules prohibiting such duplication. And in the L.B. Wilson 


case, the proposed grant would have admittedly caused daytime 





skywave interference to another Class I clear channel station, 


© A 

an action which this Court believed raised a substantial 
¢ 
threshhold question, resolvable only after oral argument as F 
« 
4/ See also the concurrent Evansville deintermixture proceed- . 


ing, Television Allocations, Evansville, Ind. and Louisville, 


Ky. areas, 22 F.C.C. 382, where, since the basic Commission es 
proposal involved changing the operating frequency of an Evans- 
ville television station, the action required a hearing pursuant 
to the express provisions of Section 303(f) of the Act, 47 
U.S.C. 303(f), as well as Section 316 of the Act, 47 U.S.C. 316. 





—— 
a minimum, as to whether the existing station's .license 
rights under the Commission*s Rules had not been infringed 


upon, 


Here, however, unless the scheme of the Act or the Commis—- 


sion*s Rules can be said to have included protection from 
possibly destructive competition from new stations, it is 
clear that whatever Gerico'’s status as a “party in interest" 
or person “aggrieved or adversely affected” (of which there 
can be no doubt), its license was not modified within the 
meaning of Section 316 of the Act as interpreted by the 
relevant decisions of the Gourts. For the assignment of a 
new channel in the Miami area does not affect Gerico‘’s operat- 
ing rights as.to frequency, power, non-interference or in 
any other technicai respect contrary to the situation in 
effect prior to the assignment. In fact, since Gerico is 

an applicant for the new ner thus may emerge as 
the grantee thereof, it is in the anomolous position of 
arguing that its existing authorization has been modified by 
the making of a bare assignment for future effectuation in 
face of the possibility that such alleged modification may 


5/ Gerico filed an application for Channel 6 at the antenna 


farm north of Miami, a site not meeting the minimum spacing 
requirements of Section 3.6100f the Commission*’s Rules, 47 
C.F.R. 3.610. Its request for waiver of this Rule was denied, 
but the Commission in designating the case for comparative 
hearing (there are three other applicants) on November 12, 
1958, gave leave to Gerico to amend its application to. specify 
a site south of Miami conforming to the Commission‘s Rules. 
See 23 F.R. 9042. 
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result from the grant of a permit to itself. 

But even if the Commission‘s action here under review 
involved the immediate creation in competition with Gerico 
of a new VHF station in the area, this would not constitute 
a modification of oe license thought it might well 


adversely affect it. For as this Court has expressly held | 


in its decision in Case No. 14,179 (__ U.S. App. D.C. __ at 


—e ? 





















255 F.2d 893 at 895), Gerico’s license “contained no express 
or implied texms insuring financial success or freedom from 
hurtful competition by such developments in the area as here 
occurred under the Act." : 

This of course does not mean that Gerico as the licensee 
of an existing station,;in the area was without any rights 
with respect to actions of the Commission affecting the 
Table of Assignments therein. As a party in interest, it 


was entitled to file and have the Commission consider comments 


and suggestions as to the nature of any change in the tele- 


vw 
6/ In view of Gerico’s pleadings in the Channel 7 and 10 cases, : 


indicating that it probably could not survive competition from ri 
two and certainly not survive competition from three VHF stations y 
in Miami, and its arguments here (see Point II, infra), it would 

appear that Gerico’s injury from the assignment of Channel 6 z 
to the area is, at most, cumulative. Further, it stems primarily «4 
from the Commission*s refusal to assign it to Ft. Lauderdale 

and to modify Gerico‘s license to permit it to operate thereon * 
at once regardless of other. potential applicants. ; 


_7/ See also the Court's statement that “when Gerico was 


licensed, however, there was no provision in any Commission a 
rule which could be said to have read into Gerico’s license 
a guarantee of financial success or protection from economic * 


$R5UTY 2ca™ CUS. Apps BC. at __, 255 F.2d 893 at 895). . 


- 17 = 
_8/ 

Vision allocations in the area. As examination of the Commis- 
sion*s Report and Order of April 29, 1957 (R. 176-81) and its 
Memorandum Opinion and Order of February 21, 1958 on reconsidera- 
tion (R. 264-68) makes clear, such consideration, within the 
framework of rule-making proceedings conducted pursuant to the 
provisions of Section 4 of the Administrative Procedure Act, 
9 U.S.C. 1003, was afforded Gerico here. And to the extent 
that the assignment did not conform to its desires, it undoubt- 
edly had standing as a “party aggrieved or whose interests are 
adversely affected" to seek reconsideration of the Commission 
order, or review thereof, in this Court. What it was not 
entitled to under either Sections 303(f) and 316 of the Com- 
munications Act, 47 U.S.C. 303(f), 316, was to have the rule- 
making proceedings conducted on a formal basis with an eviden- 
tiary hearing pursuant to the provisions of Sections 7 and 8 
of the Administrative Procedure Act, 5 U.S.C. 1006, 1007, and 


Section 409 of the Communications Act, 47 U.S.C. 409. 


8/ The decision of this Court in Carroll Broadcasting Co, 


v. Federal Communications Commission, __ U.S. App. D.C. __, 
258 F.2d 440, requires no different result. That decision 
relates only to the public interest impact, under the cir- 
cumstances there prevailing, of an action adding a competitive 
facility to a given community. It clearly does not suggest 
that because an existing station in the community has standing 
to raise and have considered the public interest effect of 
such competition, its license is thereby modified by any 
action creating such competition, Such a conclusion would 
obviously be totally inconsistent with the holding in Federal 
Communications Commission vy. Sanders Brothers Radio Station, 
309 U.S. 470, that economic injury to an existing station, as 
distinguished from its impact upon the public interest, is not 
a matter for Commission consideration, 
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In summary, nothing in the Act; in the Commission's Rules, 
or in the decisions in this Court or the Supreme Court, sup- 
port the contention of the appellant that a station license 
is modified within the meaning of Section 316 of the Act by 
actions of the Commission leading to the establishment of 
facilities which may be competitively injurious to an existing 
station. This general rule is all the more applicable here 
where; (1) Gerico has consistently proclaimed that previously 
existing competition rendered its continued operation untenable 
and, (2) where the Commission action merely makes a new channel 
available in the area, rather than assigning it to a particular 
applicant, and Gerico itself may eventually succeed in secur- 
ing rights to operate thereon. Under these circumstances, 
the procedure followed. by the Commission in assigning VHF 
Channel 6 to Miami was clearly appropriate, 

II, THE COMMISSION PROPERLY DENIED GERICO*S MOTION 


FOR ISSUANCE OF A MODIFIED LICENSE TO SPECIFY 
OPERATION BY IT ON CHANNEL 6 IN LIEU OF CHANNEL 17. 





Gerico*’s second major argument in its brief is directed 

to the Commission‘s refusal to grant its request that its i 
license be modified to specify operation on VHF Channel 6 Y 
in lieu of UHF Channel 17 (Br. 26-32). In large part this a 
argument by Gerico before the Commission was based upon its " 
contention that the assignment of Channel 6 to the Miami area , 
modified its license to operate on Channel 17 at Ft. Lauder- 4 

“ 


dale and,therefore, the only manner in which the Commission 


could avoid the evidentiary hearing otherwise required by | 
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Section 316 of the Communications Act, 47 U.S.C. 316, was to 
accept Gerico’s proposal to authorize its operation on the 
new channel, This argument, as we have made clear in Point I 
of this brief, supra, is untenable. But Gerico also argues 
(Br. 26-34) that even if the action of the Commission in assign- 
ing Channel 6 to Miami did not modify its license, it was 
arbitrary, capricious and irrational for the Commission to 
refuse to modify Gerico’s license to specify its operation on 
Channel 6 in lieu of Channel 17. This argument, we submit, is 
also completely without merit. 

The Commission gave careful consideration in its 
Memorandum Opinion and Order of February 21, 1958 (R. 264- 
268) to Gerico’s motion requesting modification of its license 
to specify a Channel 6 operation in lieu of Channel 17. The 
Commission pointed out, however, that the new assignment at 
Miami did not in any manner change Gerico's assignment on 
Channel 17 at Ft. Lauderdale and was in no respect dependent 
thereon (R. 267). And it further stated that, contrary to 
Gerico*s contention before the Commission (R. 200-01, which 
it repeats here in its brief, at pp. 28-29), Channel 6 had 
not been assigned as a replacement for Gerico’s UHF station, 
but in order to insure the Miami-Ft. Lauderdale area with 
a reasonable possibility of at least four stations in view of 
the demise or potential demise of the two operating stations 
in the area as a result of the coming into operation of Miami's , 


second and third VHF facilities (R. 267). Under these cir- 


cumstances, the Commission saw no justification for summarily 
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granting Gerico the use of the new frequency, at the expense of 
other parties who might wish to apply for the channel and who 


might possibly provide a better service in the public interest. 


Gerico was, however, afforded the opportunity to apply for the 


new station in Miami (R. 267), and has done so (R. 266, note 2). 

Contrary to Gerico's contention (Br. 30-31), the Commis- 
sion's determination in this respect was quite consistent with 
its actions in all other analogous cases where new channels 
have been added to a community. In no such situation has an 
existing station in the community operating on an allegedly 
less favorable channel, not necessarily affected by the channel 
shift itself, been granted outright possession of the “better” 
channel. In certain deintermixture situations where a VHF 
channel was removed from a city, the licensee or permittee 
of the deleted VHF channel has been afforded a UHF channel .as 
a replacement. But in such cases the replacement was not only 
required to permit any operation by the VHF permittee, but also 
did not result in the exclusion of other potential applicants 
since additional UHF channels were available. WIRL Television 
Co. v. United States, __—_—d. Sw App. D.C. » 293 F. 2d 863, 
vacated on other grounds, No. 242, Sup. Ct. Oct. Term 1958, 
upon which Gerico places its principal reliance (Br. 30), is 
accordingly beside the point. 

A more analogous situation might be sought in those 
communities like Miami where new VHF stations were added as 


a result of the fourteen proceedings initiated on June 26, 
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1956. These are not mentioned by Gerico, however, for the 
Simple reason that they do not support its claim of arbitrary 


and capricious action on the part of the Commission. Thus in 
9/ 10/ 


Norfolk~Portsmouth, Virginia, St. Louis, Mo. and again in 
ee en eee other communities in which VHF 
channels were placed into communities with existing UHF sta- 
tions, the UHF stations were all required to compete with possible 
new applicants. And in the latter case, the Commission expressly 
rejected a proposal that the two existing UHF stations be given 
outright awards on the new channels through modification of 


their licenses. See Television Allocations in Albany--Scheneetady- 
12/ 


Troy, etc,, 23. F.C.C. 358 at 365-66. | 


9 / Television Allocations in Norfolk, Va... etc. & New Bern, 
B04, 22 F.C.C. I22T, 


10/ Television Allocations in Springfield, Ill.-St. Louis, 
Mo. areas, 22 F.C.C. 318. 


11/ Television Allocations in Albany-Schenectady-Troy, etc. 
eo F.6.0. 358. 


12/ See also In the Matter of Amendment of Section 3.606, 


Table of Assignments, Television Broadcast Stations (Pitts- 
burgh, Pa., Clarksburg, W.Va., Youngstown, Ohio) Docket No. 
12385, 23 F.R. 8796, where the Commission on November 7, 1958, 
on reconsideration, refused to modify the permit of a station 
on Channel 73 in Youngstown, Ohio, to specify operation on a 
new Channel 33 placed in the latter city when it became evident 
that it was not necessary to delete Channel 73 from Youngstown 
in order to engineer the shift making Channel 33 available 
there, - 
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13/ 
It is quite true that in both the St. Louis and Albany- 


Schenectady-Troy situations the existing UHF stations were 
given temporary authority to operate on the new VHF channels 
pending any possible: comparative hearings between such parties 


and other new applicants for the channels which might ensue. 


See Peoples Broadcasting Co. v. United States, 93 U.S. App. 


D.C. 78, 209 F.2d 286; Zenith Radio Corp. v. Federal Communica- 
14 


tions Commission, 93 U.S. App. D.C. B4& 201 F.2d 629. There, 
are however, obvious reasons, over and beyond the compelling 


fact that Gerico never sought such temporary relief from the 
15/ 
Commission, why the Commission did not on its own motion do so 


13/ But the situation here was not comparable since a major 
reason for assigning the St. Louis UHF station temporary 
authority to operate;on the new VHF frequency was the immediate 
utility of its UHF channel in Springfield, Illinois. See 


Television Allocations in Springfield, Ill.-St. Louis, Mo. 
areas, 22 F.C.C. 318 at 329. 


14/ In the Zenith case, the Commission moved CBS from Channel 

4 to Channel 2 in Chicago and originally denied Zenith‘s claim 
that it had a right to a comparative hearing for that channel, 
While this rejection of Zenith*s rights to a comparative hearing 
was ultimately reversed by the Court in its Decision of January 
21, 1954, the Court, by order of May 20, 1953, issued a "stay" 
which expressly authorized the Commission to issue a temporary 
authorization to either or both of the applicants for use of 
Channel 2 pending the decision on the merits, subject to the 
condition that such temporary operation should not be considered 
in any comparative hearing that might subsequently be ordered. 
The issuance of such an order to CBS was sustained and a temporary 
restraining order sought by Zenith denied by orders of this 
Court dated July 3, 1953. 


15/ Thus, a clear jurisdictional bar exists under the express 
language of Section 405 of the Commumications Act, 47 U.S.C. 
405, to Gerico’s now raising the question of whether it should 
have been given such a temporary authorization as it apparently 
attempts to do at pages 30-31 of its brief. 
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here. For Gerico*s existing operation was at a site north of 
Miami where no Channel 6 operation on a regular commercial 
basis could be conducted under the Commission's Rules because 
of inadequate separation from stations in Palm Beach and 
Orlando, at least without first affording such stations a hear- 


" ing (R. 178). See Capitol Broadcasting Co. v. Federal Communica- 


tions Commission, __ U.S. App. D.C. __, 257 F.2d 630. 


And Gerico had shown no interest or ability to operate 
- temporarily at a site south of Miami where minimum mileage 
separations would be met; on the contrary, it had alleged 
that no such site was available and used this argument in its 


m request to secure permanent waiver of the mileage separations 
16/ 
-- an argument which the Commission rejected (R. 267). 


In short, the Commission was clearly acting both reason- 
~ ably and consistently in rejecting Gerico‘’s request that any 
* assignment of Channel 6 to the Miami area be conditioned 

upon the modification of its license to specify operation 


thereon, It could properly find that under the circumstances 
1t/ 
v presented the public interest required making the new channel 


16/ The Commission stated it would reserve judgment as to 
whether it might subsequently waive the mileage requirements 
in an appropriate adjudicatory proceeding "if it should be 
determined in the light of specific cases that adequate cover- 
e age of Miami cannot be provided from antennas at sites which 
are both consistent with the rules and do not involve untoward 
hazards to air navigation", (R. 267). In part, at least two 
other applicants have subsequently found sites south of Miami 
4 which meet these conditions. See 23 F.R. 9042. 


1Z/ It should be noted that both in its “Motion for the 
Issuance of a Modified License” (R. 193-202) and in its brief 
here, Gerico has been completely silent as to whether the requested 
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available for application by others -- in addition to Gerico 
-- and that Gerico had no legal or equitable rights requtring 
any different conclusion. In fact, it would appear any other 


conclusion would have been subject to legal challenge. See 


Ashbacker Radio Corp. v. Federal Communications Commission, 


326 U.S. 327; Peoples Broadcasting Co. v. United States, supra; 
Capitol Broadcating Corp. v. Federal Communications Commission, 





supra. 


17/ (Cont'd) modification of its current authorization was 


to be for operation at the antenna farm north of Miami -- 
which would involve short separations -- or at some un- 
specified site south of Miami meeting these requirements, 
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CONCLUSION 

For the foregoing reasons, the appeal in Case No. 14,386 
should be dismissed for want of jurisdiction, In Case No. 
14,387, the Report and Order of the Commission adopted 
April 24, 1957 (released April 29, 1957) allocating VHF Chanhel 
6 to Miami, Florida, as reaffirmed upon reconsideration by the 
order of the Commission adopted February 12, 1958 (released 
February 21, 1958), should be sustained. 
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